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The DSM is designed with the intention that it will be used in clinical and research
contexts, not as a guide for the courts. Increasingly, from DSM to DSM-III-R, the
introductory cautionary statement in the manual has warned against its use in the
judicial context. The drafters of the DSM faced a choice and might have chosen to
address in some greater detail those disordered behaviors that do have legal
relevance in that they arise with some degree of regularity in the courts. The
following essay examines this choice and its consequences.

The history of the Diagnostic and Statis-
tical Manual of Mental Disorders, al-
though relatively brief, reveals a signifi-
cant and interesting change of approach
by its drafters regarding its use in the
courts. The first edition of the DSM,'
published in 1952, contains no express
reference to its use in the courts. DSM-
I1.7 published in 1986, however, con-
tains in its foreword rosy words of opti-
mism about its use in the judicial con-
text:
In publishing the Manual, the American Psy-
chiatric Association provides a service to the
psychiatrists of the United States and presents
a nomenclature that is usable in mental hos-
pitals, psychiatric clinics, and in office practice.
It has, in fact, a wider usage because of the
growth of psychiatric work in general hospitals,
both in psychiatric wards and consultation

services to patients in other hospital depart-
ments, and in comprehensive community
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mental health centers. It will also be used in
consultations to courts and industrial health
services.?

Twelve years later, in 1980, when
DSM-III* appeared, the rosy optimism
had waned. The foreword to DSM-III
contained a cautionary statement de-
signed to alert the user to the limits of
its use in the judicial context:

The purpose of DSM-III is to provide clear
descriptions of diagnostic categories in order
to enable clinicians and investigators to diag-
nose, communicate about, study. and treat
various mental disorders. The use of this man-
ual for non-clinical purposes, such as determi-
nations of legal responsibility, competency or
insanity, or justification for third-party pay-
ment, must be critically examined in each in-
stance within the appropriate institutional con-
rext.’

When DSM-III-R® appeared in 1987
the cautionary statement of its immedi-
ate predecessor was further strength-
ened:

The purpose of DSM-III-R is to provide clear
descriptions of diagnostic categories in order
to enable clinicians and investigators to diag-
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nose, communicate about, study, and treat
various mental disorders. It is to be understood
that inclusion here, for clinical and research
purposes, of a diagnostic category such as Path-
ological Gambling or Pedophilia does not im-
ply that the condition meets legal or other
nonmedical criteria for what constitutes mental
disease, mental disorder, or mental disability.
The clinical and scientific considerations in-
volved in categorization of these conditions as
mental disorders may not be wholly relevant to
legal judgments, for example, that take into
account such issues as responsibility, disability
determination, and competency.”

These changes in DSM-III and DSM-
III-R were not the result of a systematic
study of the DSM’s use in the courts.
Instead, they were based on an impres-
sion by the drafters that it had been
misused in the courts.® The magnitude
of this misuse, the specific nature of this
misuse, or the manner in which this
cautionary statement would address this
misuse are not set forth.

The drafters of these manuals faced a
choice. By their own acknowledgment,
in the foreword to these manuals and
elsewhere, the drafters recognized that
many of the disorders included within
the DSM are frequently of consequence
in judicial determinations.” The drafters
might have chosen to address in greater
detail those behaviors that are legally
relevant in that they arise in the courts
with some regularity. This addressing of
legally relevant behavior might be done
in the DSM itself or in a separate sup-
plementary manual. Or, in the alterna-
tive, the drafters might have chosen not
to address legally relevant behavior
either by not discussing the subject at
all, as was done in DSM-I, or by provid-
ing an express disclaimer, as was done
in DSM-IIT and DSM-III-R. The pur-

26

Shuman

pose of this essay is to examine the
choice actually made by the drafters and
its consequences. Are society, the profes-
sion of psychiatry, and the legal system
better served if this authoritative nosol-
ogy of mental disorders specifically ad-
dresses legally relevant disordered be-
havior or if that task is left exclusively
to witnesses appearing in individual
cases?

There are four credible arguments
against addressing legally relevant be-
havior in the DSM. First, psychiatrists
have expertise in doing psychiatry, not
in doing lawyering. Psychiatrists serve
society, the legal system, and their
profession best when they limit their
professional conduct to their field of ex-
pertise.'” Psychiatrists should confine
themselves to studying, diagnosing, and
treating mental disorders and not to dis-
cussing or describing the legal relevance
of these disorders. More specifically, the
DSM is a clinical guide. Its function is
to assist psychiatrists in making diag-
noses, not in determining the legal con-
sequences of those diagnoses. That task
1s best left for others.

Second, if the DSM specifically ad-
dresses legally relevant behavior, there is
a greater likelihood that individuals who
lack the requisite knowledge and train-
ing in its use, specifically lawyers and
judges, will use it inappropriately and
without the complete diagnostic context.
If legally relevant behavior were specifi-
cally addressed in the DSM, it would be
easier for those without the requisite
skills to seek to apply the diagnostic
criteria in the DSM without realizing
their limitations. And a discussion of
legally relevant behavior in the DSM
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might be perceived, symbolically, as per-
mission for lawyers and judges to utilize
the DSM on their own.

Third, a decision to incorporate an
express discussion of legally relevant be-
havior in the DSM might result in mak-
ing it frequently outdated. Legal rules
change. Sometimes, it may seem, they
do not change quickly enough. At other
times legal rules change too quickly for
even many lawyers to keep up to date.
If the DSM were to address legally rele-
vant behavior and the legal rules
changed, the DSM would be outdated.
Would such a DSM then require a yearly
pocket part or supplement? Addition-
ally, legal rules are not always uniform
from state to state. For example, the test
for insanity as a defense to criminal re-
sponsibility varies from state to state.!'
How could the DSM possibly deal ade-
quately with these changes and varia-
tions?

The fourth argument against inclu-
sion of legally relevant behavior in the
DSM is an argument more likely to be
advanced by lawyers than by psychia-
trists. Addressing legally relevant behav-
ior in the DSM would result in a usur-
pation by the American Psychiatric As-
sociation of judicial authority to make
legal determinations, not on questions
of pure science but questions of politics
and values. American psychiatry is in-
tellectually and theoretically diverse.'?
Of necessity, DSM-III, DSM-III-R, or
any attempt to develop a single diagnos-
tic paradigm out of this pluralistic tra-
dition must involve compromises and
choices between competing values."
Failing to recognize that science is not
value neutral, the politics of science,'?
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there is a risk that a discussion of legally
relevant behavior in the DSM would
result, unwittingly, in legal incorpora-
tion of these value judgments of the
American Psychiatric Association under
the guise of “pure science.”

These arguments are persuasive. They
encounter significant problems, how-
ever, when they confront the reality of
the practice of psychiatry in the courts
and the use of the DSM in that context.
In both civil and criminal cases the DSM
has been used extensively. Psychiatrists
and other mental health professionals
testifying in a wide variety of cases from
workers compensation,'” insanity defen-
ses,'® sexual assault cases,'” to domestic
relations cases'® refer extensively to the
DSM. Lawyers and judges analyzing the
weight to be given expert witnesses uti-
lize the DSM and compare the consist-
ency of their testimony with it.'” The
regulations for the evaluation of a disa-
bility under the Social Security Act spe-
cifically incorporate the DSM.? Indeed,
the marketing of DSM-III-R specifically
includes lawyer mailing lists. The use of
the DSM in the courts is growing, and
the magnitude and mode of its use ap-
pears unaffected by its cautionary state-
ments. Thus the preceding arguments
must be placed in the context of its
actual use.

The first line of argument that inclu-
sion of legally relevant behavior in the
DSM requires psychiatrists to act be-
yond their sphere of professional exper-
tise and changes the function of the
DSM as a clinical guide is quite reason-
able. The notion that psychiatrists
should do psychiatry and not lawyering
is valid. It is only germaine to the dis-
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cussion of legally relevant behavior in
the DSM, however, if the DSM were to
attempt to define or prescribe the legal
consequences of disordered behavior. If,
instead, the inclusion of legally relevant
behavior in the DSM were confined to
describing in detail what psychiatry
knows about certain disorders that arise
with some frequency in the legal system,
leaving the legal conclusions to be drawn
from this knowledge to the courts, the
problem of psychiatrists acting beyond
the limits of their expertise would be
avoided.

An example of one potential legally
relevant behavior, the current practice
in the courts, and the relevant provision
of the DSM is illustrative. Increasingly,
“expert” witnesses have been offered to
describe what they claim to be the symp-
toms of a particular type of posttrau-
matic stress disorder in sexually abused
children, the “child sexual abuse accom-
modation syndrome.”*' This evidence is
typically sought to be introduced by the
prosecution in a criminal case for sexual
assault of a child to prove that this
child’s behavior is consistent with the
behavior of other sexually abused chil-
dren thus making it more likely that this
child was sexually abused. DSM-III-R,
which recognizes posttraumatic stress
disorder,?” does not specifically address
its symptoms in sexually abused chil-
dren; the “expert” testimony in these
cases does not appear to be based on
symptoms described in the DSM. Re-
views of the literature have concluded
that the “child sexual abuse accommo-
dation syndrome,” as described by these
witnesses, does not exist because of the
widely differing ways in which children
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have been reported to respond to this
trauma.”

Claims of sexual abuse of children are
a sad and altogether too frequent reality.
If what is described as the “child sexual
abuse accommodation syndrome” by
these witnesses is a type of posttraumatic
stress disorder and the research demon-
strates that there are known and com-
monly understood symptoms of this
syndrome, describing them in the DSM
or a supplemental work is not beyond
the bounds of psychiatry; it is psychia-
trists doing psychiatry. And describing
these symptoms directly furthers the
goal of the DSM to assist “clinicians and
investigators to diagnose, communicate
about, study, and treat various mental
disorders.”®* If the “child sexual abuse
accommodation syndrome” is not a type
of posttraumatic stress disorder or the
research does not demonstrate that its
symptoms are currently known or com-
monly understood, there is an obligation
on the profession of psychiatry to make
this clear to the courts lest psychiatry
suffer a loss of credibility and the judicial
system suffer a loss of accuracy.

The second line of argument against
the inclusion of legally relevant behavior
in the DSM that specific inclusion would
increase the likelihood of its use by in-
dividuals who lack the knowledge and
skills to use it appropriately also ex-
presses a legitimate concern. Just as it is
dangerous for psychiatrists to do lawyer-
ing, it is equally dangerous for lawyers
to do psychiatry. It is clear that some
lawyers and judges currently use the
DSM without appropriate professional
guidance and would, in all likelihood,
attempt to use it increasingly if legally
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relevant behavior were specifically in-
cluded.

The problem of the improper use of
the DSM is not so easily disposed of
however by choosing not to address le-
gally relevant behavior in the DSM. A
cautionary statement in the DSM’s for-
word may avoid American Psychiatric
Association complicity in its misuse, but
it does not appear to have had the de-
sired impact on the use of the DSM by
lawyers and judges. Moreover, the in-
creased potential for lawyers and judges
to attempt to do psychiatry if the DSM
were to address legally relevant behavior
must be balanced against another prob-
lem that exists in part because of the
DSM’s failure to address legally relevant
behavior. That problem is testimony by
“expert” witnesses that goes beyond the
limits of professional knowledge based
on competent research. This problem is
more extensive both in number and in
effect than the problem of lawyers’ or
Jjudges’ attempting psychiatry and might
be alleviated if the DSM addressed le-
gally relevant behavior.

The problem of expert witnesses’
reaching beyond their sphere of expertise
exists for a variety of different reasons.
Many difficult societal problems, such
as epidemic crime rates and child abuse,
fall in the lap of the judicial system
which desperately seeks solutions. The
judicial system is too often willing to
disregard H. L. Mencken’s admonition
that for every complex problem in soci-
ety there is a solution that is simple,
appealing. and invariably wrong. The
ethics of the adversary system require
lawyers to present the available evidence
that most strongly supports their client’s
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position, which often results in lawyers’
turning to witnesses who offer answers
to problems that most others in that
profession claim cannot be answered at
the present time. And, in criminal cases.
the limited discovery available in many
jurisdictions results in defense lawyers’
often being ill prepared to respond to
claims of purported experts offered by
the prosecution.”

Given that many of the causes of this
problem have been created or exacer-
bated by the legal system itself, it is
reasonable to ask the legal system first
to put its own house in order by de-
manding greater judicial scrutiny of pur-
ported experts. Without denying the le-
gitimacy of this response, it is also clear
that legal reforms alone will not be suf-
ficient both in terms of the magnitude
of the problem and in terms of the ne-
cessity for interprofessional assistance in
this effort. Were legally relevant behav-
jor addressed in the DSM, it might be
possible to upgrade and make more uni-
form the psychiatric input in judicial
decisions. These provisions would set
clear guidelines for other professionals
who rely upon this information and per-
mit psychiatry to describe the limits of
its knowledge and expertise. Witnesses
proceeding beyond these bounds would
be unable to rely on the collective
knowledge of their profession. The
knowledge of these limits is essential if
informed and intelligent judicial deci-
sion making is to occur.

The third line of argument that inclu-
sion of legally relevant behavior would
make the DSM frequently outdated and
that variations in rules from state to state
would make the inclusion unworkable
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assumes that a discussion of legally rel-
evant behavior in the DSM would re-
quire that specific legal rules be included
and applied. If, however, the DSM did
not discuss and apply specific legal rules
but instead addressed what psychiatrists
know about this disordered behavior
that might be relevant under a multitude
of legal rules, this problem would be
avoided.

Consider another example of post-
traumatic stress disorder, this time in
the context of an increasingly utilized
version of the insanity defense relying
upon what has been called Vietnam Vet-
eran’s stress syndrome.”® The test for
insanity in the United States varies prin-
cipally from the M’Naughten?’ test,
which exculpates for cognitive defects
only, to the American Law Institute
Test,?® which adds a volitional compo-
nent to the M Naghten test. The decision
to address the existence and symptoms
of the Vietnam Veteran’s Stress Syn-
drome in the DSM might include a sum-
mary of what is known about this syn-
drome from the available research and
what light this research sheds on both
the cognitive and volitional capacities of
individuals who suffer from this disor-
der. There is no need to address in the
DSM which insanity defense test should
be used when describing in broad terms
what 1s known about this behavior. That
decision can and should be left to others.

The fourth line of argument against
inclusion of legally relevant behavior in
the DSM, the lawyer’s argument, is that
it would permit psychiatric usurpation
of nonscientific issues in the judicial de-
cisionmaking process. Of course, even
without the inclusion of legally relevant
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behavior in the DSM this risk exists.
Much expert testimony cloaked with the
veil of science contains unrevealed value
judgments. If, however, legally relevant
behavior were addressed specifically in
the DSM it would carry a greater air of
objectivity, the American Psychiatric
Association’s “Good Housekeeping Seal
of Approval.”

The issue posed by this risk might well
be framed for lawyers and the courts in
the following manner: With whom
should the legal system be more con-
cerned—the American Psychiatric As-
sociation as a deliberative body repre-
senting American psychiatry or those
“expert” witnesses who strike out on
their own beyond commonly accepted
professional limits? Unfortunately, and
almost by definition, one of the param-
eters of the problem is that the “rene-
gade” experts are very persuasive. They
offer judges and juries absolute answers
to difficult questions when others in the
profession are unable to answer these
questions with certainty. Is not the lesser
of these risks the potential usurpation by
the American Psychiatric Association
that will, inevitably, involve value judg-
ments cloaked in the veil of science,
compared to the individual decisions in-
volving the renegade experts that may
involve very persuasive witnesses pro-
viding nonscientifically based testi-
mony, inadequate lawyering, and inad-
equate time or funds to respond? And
ultimately, of course, courts will not be
found by the DSM and are thus at liberty
to disregard their conclusions in appro-
priate cases.”

Addressing legally relevant behavior
in the DSM is viable. A related effort by
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the American Medical Association dem-
onstrates this. The Guides to the Evalu-
ation of Permanent Impairment® pub-
lished by the American Medical Associ-
ation addresses the evaluation of
impairments of individuals seeking dis-
ability benefits from various statutory
programs. One chapter of the Guides
addresses mental and behavioral disor-
ders. The Guides is currently in its sec-
ond edition and has been adopted for
use in several states in evaluating eligi-
bility for disability benefits under var-
ious programs.®'

The goal of addressing legally relevant
behavior in an authoritative work on
mental disorder was shared by Isaac Ray
in his classic work, A Treatise on the
Medical Jurisprudence of Insanity.** As
Ray recognized, the decisions made in
the legal system are too important and
the knowledge of psychiatry often too
relevant to these decisions to leave the
proper integration of the two to hap-
penstance. The judicial system should
be the beneficiary of the best scientific
knowledge psychiatry has to offer, not
its best salesman. One significant way
for the profession of psychiatry to assist
in this process is to describe in the DSM
in detail its knowledge of disordered be-
havior that is frequently relevant in legal
determinations.
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