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One ol the great tales of human civilization is about a man, a stutterer, who heard a
voice telling him to lead an enslaved people to freedom. Although hesitant and bewil-
dered, he accepted the responsibility. He told the people, “You shall be a kingdom of
priests and a holy nation.” The people followed him, and with aid from above, he
performed miracles in leading the way. But in the new land the people began to grumble.
“What did you do? . . . Bring us out here to starve?”

The Ieader did not know what to do with these people. They were a petulant lot, a
primitive people, of slave mentality. They could not visualize a free, a utopian society,
because of their experience in slavery. They were hungry and thirsty, and they wanted
immediate satisfaction. They wanted to return to slavery. The leader, again hearing the
voice, was discouraged. He was told that these people had to die off; they were condemned
to wander in the wilderness for 40 years.

It was apparent that these people could not be forged into a viable nation. In order
to create the utopian society, the promised land of milk and honey, a new generation
had to be born, one that did not have the experience of growing up in slavery.

This journey, of course, is the tale of Moses and the exodus of the Israelites {from
Egypt. The story teaches that the years required to forge a viable society are analogous
to those necessary for the full development of the psychic structure, i.e., the breaking of
the umbilical cord and the gradunal achievement of maturity.}

Given one view, the tale might also apply to current efforts to empty the mental
hospitals. A chorus of voices tells us that mental hospitalization is a type of indefinite
imprisonment rationalized as psychiatric treatment, and that it has dehumanizing effects.
The hospital population is called “prisoners of psychiatry,” and the hospital is compared
to a prison as a miniature model of a totalitarian state.2 In the name of liberty, the call
has gone out to abolish the state mental hospital. and by implication the private hospital
as well, with little or no regard for some kind of replacement.

The anti-hospital movement is an outgrowth of the apprehension concerning control
of individuals by organized soctety, or at least hy certain groups within society. The
United States has the largest prison population in the Western world, numbering 425,000
(although that is about one-half of the estimated million in Soviet prisons and labor
camps). Should for the sake of accuracy the approximately 900,000 persons in public and
private mental institutions be added to the list of prisoners? Dr. Thomas S. Szasz, like
Zhores and Roy Medvedev, says that psychiatry is used as “justificatory rhetoric” to
exclude systematically certain groups under the guise of their being regarded as mentally
ill. According to this view, mental hospitalization is the substitution of George Orwell’s
“Animal Farm” for the Bill of Rights. “Misguided benevolence strips the patient of
adult status and generates automaton-like compliance.” say critics (who include in their
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number many psychiartrists).? Mental impairments are exacerbated rather than alleviated
in the mental hospital according to this view.

In fact, though, what is a mental hospital? Who arc its inmates? How did they find
themsclves there? What will they do—or where will they go—when turned out? Is the
mental hospital indeed a place of slavery, as some charge, as Egypt was for the Israelites
under the Pharaohs? Will the inmates prosper or perish on the outside?

A type of logic generally attributed to the thinking disorder of schizophrenia is used
by those who identify the mental hospital as a prison. That is, logical thinking would
accept identity of two things only upon the basis of identical subjects, whereas so-called
schizophrenic thinking may accept identity based upon identical predicates.t An example
is that of a person who thought that she was the Virgin Mary. Asked why, she replied,
“I am a virgin: [therclore] T am the Virgin Mary.” The common predicate “being
virgin” Jed to the identification of the two subjects.® With a similar logic, it is said that
prisons are places without liberty: hospitals are said to be places without liberty: ergo,
hospitals are prisons.

What type of loss of liberty, though, are we talking about? In one of Jules Feiffer's
cartoons it is observed: I thought school was a jail . . . until 1 got a job. Boy, was that
a jail' Then I got married. Even more of a jail! Until I got drafted in the army. The
worst Jail yet! Until T got in trouble and went to jail

and learned that jail is even
more of a jail than school. a job. marriage, or the army. So finally I know what freedom’s
all about: the right to choose which jail.”

Introducing “liberty” into the discussion of mental hospitalization is attention-getting
but smacks of a red herring. With liberty said to be at stake. the call has gone out for
invocation of the criminal-law due-procedure requirements in the commitment process.
Indeed. the premise at root is that the mental institution has no legitimacy. Aided and
abetted by the writings of Dr. Thomas S. Szasz. and supported by practices in the Soviet
Union, the view has spread that the population of mental hospitals is, or soon will be,
composed of social or political dissidents.% The anti-psychiatry movement claims that
“schizophrenics” are in fact social dissenters. Psvchiatry is being made the villain, and
the target of vitriolic assault.

Like a man looking through the wrong end of a telescope. Szasz and fellow travelers
indulge in what might be called the perspective fallacy. The people in mental hospitals
are not “prisoners of psychiatry”—rather, they are “casualties” as well as prisoners of
society, with psychiatry often obliged to serve as warden. One example of the hospital
population, Mary Parrot (a pseudonvm), used to talk incessantly; she talked with a
pressure of speech. To make life livable, her husband limited her to 2.000 words a day.
and when she reached the 2,000, he would gag her. For a respite. he prevailed upon her
to take a two-week tour of Europe. Unlike the vovages of olden times, however, it
apparently was not long enough 1o be curative, and it brought tears to everyone in the
group, some of whom had sweated and saved for the trip for years. She. her husband,
and cveryone else. were relieved by her hospitalization, voluntarv or involuntary. This
report mayv sound frivolous—no one. of course. should be committed for spoiling the
pleasure of some tourists, even if they were retired Justices of the Supreme Court or
Freudian psychoanalysts—but it may go to illustrate that music or a painting rather than
words are needed to illustrate the agony of the situation. Be that as it may, she havdly
qualifies as a political dissident.

And there iy the person who eats his feces. or bangs his head against the wall. And
then there is Willv Livelong. He lived alone. eking out an existence on his social security
check. Driving an automobile. a necessity today to survive in the city, was for him not
only expensive but also terribly frightening, and without other means of getting about,
he was trapped. verily a prisoner. He could hardly manage to get any groceries. He found
refuge in the mental hospital.

The medical model ‘terminology has been misleading. When we use the term “hospital,”
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we naturally think of treatment. Hospitalization without treatment is an absurdity. Judge
Bazelon in Rouse v. Cameron, the first case to talk about a right to treatment, said that
the purpose of involuntary hospitalization is treatment, and concluded that the absence
of treatment draws into question the constitutionality of the confinement.? If, however
we understand by the term “hospitalization” nothing more nor less than asylum (as the
mental hospital at one time was called). a place of refuge, there is no connotation of
medical treatment but rather onc of treatment in the broad sense as meaning “handling
of” Indeed, the first hospital in the Western world,
founded at Lyons in 542 A.D., was called “Hotel Dieu” (Hospital of God), and was a
charitable institution which embraced every form of aid for the poor, including an inn,
workhouse, asylum, and infirmary.

’

or “how we treat one another’

The wreatment of those who have been variously called “mad.” “distracted,” “lunatic,”

“insane,” or “mentally 1”7 has fluctuated through the centuries. In some periods and in
some countries, a portion at least of these people were treated with great kindness, while
at the same time, others were neglected or abused. The form of the treatment has been
linked to the alleged cause of the disorder. In some periods, madness was regarded as
a consequence of the possession of a spirit or demon. Recourse, at times, was had to
various moral means of cure. Saul was cured by the music of David, a procedure that
would now be called music therapy. “And it came to pass when the evil spirit from God
was upon Saul, that David took a harp and played with his hand: so Saul was refreshed
and was well, and the evil spirit departed from him.”s

Not all of the mad. though, were treated in this manner. During the Middle Ages some
were burned as sorcerers or heretics. Others were beaten in order “to knock the devil
out.” Still others were driven forth as outcasts. Many during the Renaissance were put
on ships and entrusted to mariners. “Ships of fools.” as they were known, crisscrossed the
scas with their comic and pathetic cargoes of passengers. The voyage, like a cruise today.,
was often therapeutic. Water is soothing, we know. and nothing is more soothing than
the undisturbed blue of the occan. The Romauns relaxed in their baths and talked to
soothsayers.

During the seventeenth and eighteenth centuries. the construction of houses of con-
finement replaced embarkation. In America, though, in the carly part of the nineteenth
century, the institutions were small, care was provided. the atmosphere was idyllic, and
the results were remarkable. Tt is known as the era of moral treatment.

These small institutions did such a good job that pressure was brought to bear to do
more. “Enlarge,” was the word of the day. “Accommodate more people.” “Do it on a
larger scale.” At the same time, it must be said that the establishment of the large
mental hospital was accomplished with generosity and humanity, and overrode objections
that expenditures were excessive. Palatial manors were built, at considerable expenditure,
in a rustic, attractive though remote part of the state. Constructed and furnished at an
expense unparalleled in the world, they were built in the hope of supplying the needs of
those who were to go there.

Seeing the comfortable condition of deranged persons in the lunatic asylums, some
benevolent individuals compared the deplorable situation of those confined in poor-
houses. As the population increased with the influx of immigrants, the public mental
hospital was turned into a welfare institution. The hrst issue of the American Journal
of Insanity, published in 1844, protested a plan to build public asylums cheaply. solely
for the poor and hapless. The public mental hospital thus declined from a small treat-
ment institution with a high level of success in returning patients to a productive life
to a vast place of permanent exile for the “mentally ill.” where they lived by the
thousands without treatment and without hope. This sad tale of social regression is
described by Dr. J. Sanborn Bockoven in his publications on moral treatment in American
psychiatry.®

The staff members of these institutions were isolated. and for mutual support they
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established in 1845 the American Association of Medical Superintendents, the predecessor
of the American Psychiatric Association. While doing much good in certain directions,
the Association of Superintendents turned into an autocratic power. It represented the
superintendents. not the patients, and it helped to keep their doings from being inspected
and laid open to view. These superintendents soon became like feudal lords ruling over
a fiefdom.

Curiously. in the very vear (1815) that the Association was formed, the British Parlia-
ment pursued a precisely opposite policy by subjecting the English system to regulation,
inspection, and responsibility to public opinion, at the hands of a “National Board of
Commissioners in Lunacy.” It insisted on the application in asylums, both public and
private, of the same guarantees of the law that applied elsewhere. Among other things,
it provided that six times a year a board, consisting of 11 persons (3 physicians, 3 lawyers,
and 5 men of business), are to make an inspection of every asylum, public and private,
and on each occasion “must see every patient.,” and must make minutes of the situation
“in general and particular.” Te also provided that neglect or ill-treatment of a patient is
to be punished as a misdemeanor.

In the United States the period from approximately the time of the Civil War to the
end of World War II is the snakepit era in the history of mental hospitals. Tt was
during this time when Mrs. EPW. Packard, who had been committed in Ilinois upon
her hushand’s request, crusaded for the enactment of commitment laws and laws protecting
the rights of patients. These form the basis of current statutes. Mrs. Packard had recep-
tive audiences, not surprisinglv. Public sentiment on the subject is easy to stir—the fear
of going mad is universal, and no one cherishes the thought of heing sent to a madhouse.

In Mrs. Packard’s time divorce was difficult if not impossible to obtain. Commitment
to @ mental hospital was one way to obtain a separation. Mrs. Packard’s hushand, a
preacher, had her committed under an IHinois statute which provided that a married
woman could be committed on the petition of her hushand “without the evidence of
insanity or distraction required in other cases.” While commitment is not to be justified
as a divorce procedure. Reverend Packard’'s action finds support in Albert Deutsch’s
book, The Menially Il in America, which describes Mrs. Packard’s childhood institution-
alization at the Worcester State Hospital and her psychiatric history, which showed that
at one time she claimed to be the Mother of Christ and the Third Person of the Blessed
Trinitv. In any event, contemporary divorce laws have outmoded any need to resort to
commitment in order to obtain a conjugal separation.

Two important developments followed World War I One was the development of
anti-psychotic drugs which shortened the length of hospital stays. For many, commitment
no longer spelled the end of the individual’s contact with the outside world. The other
post-war development was in a negative direction. The quality of family and urban life
deteriorated to such an extenr that in comparison the mental hospital was turned into a
veritable asylum or retreat.

The first development. that of medication, changed the population of the mental
hospital. It now consists of two groups of patients, who are housed separately—one unit,
commonly called an intensive care unit, for the short-term acute patient, and the other,
for the chronic long-term or life-time patient.

Treatment of the acutely disturbed is rapid and often effective, so that the great
majority of such patients are discharged within a three-week period. A study of a sub-
urban Michigan county reveals that only 20 percent of involuntarily detained patients
at the regional state hospital remain for longer than three months.1® Drug therapy for
psychosis has rapidly returned patients to the community. although with residual symp-
toms. Even the psychiatrist feels that healing occurs more expeditiously in the community
and that hospitals mav be non-therapeutic’t However, because of the adaptational
problems or, perhaps, as a result of the natural history of the disorder. patients return
again and again. Even in this era of civil liberties, urinating on the sidewalk in front of
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a busy department store, shouting obscenities at passersby or disrobing before the
neighborhood children are behaviors of which society has little tolerance. Gradually those
who cannot be discharged and those who return year after year become separated as the
chronic population, the therapeutic failures who do not engender much interest or
enthusiasm among the hospital professionals. They tolerate stress poorly and avoid
human relationships and stimulation. When left to their own devices, such patients seek
the isolation and privacy of a bedroom. The four walls protectively circumscribe a world
which they must delimit to avoid a sensory overload. These are the chronically disturbed
who stand around in back wards, smiling vacuously, gesturing. talking incoherently or
tilting a head toward an unseen voice,

The acutely disturbed command far more attention because they may respond. They
are segregated as well, but on a ward where they receive the full therapeutic thrust of
the hospital. The environment is structured. The patients are given anti-psychotic drugs
and seen in group or individual psychotherapy. Time is a luxury which cost-benefit
statisticians will not allow, and the pressure is cver on to shorten the stay. The state
hospital superintendent with the shortest average duration of stay for his patient popu-
lation wins the prize. Patients no longer complain about staving too long. Rather they
more often feel prematurely catapulted back to the home, family and job, which may
have brought about the disturbance which forced their hospitalization in the first place.

The long-term population also includes the elderly who cannot manage or be managed
on the outside. They usually have medical problems associated with the aging process
and disturbances in mental functioning attributable to hardening of the arteries to the
brain or to senility. Many simply do not have the support of a concerned family and
cannot survive the economic vicissitudes or physical perils of urban life. For them. the
typical mental hospital can be best described in much the same terms as a home for
the aged. In the absence of a social remedy for this unsatisfactory state of affairs, the one
avenue left to many of the elderly, even when their major life problems are not of a
medical or psychiatric nature, is to use the only living accommodations available—the
mental hospital or the nursing home. The psychiatric diagnosis allows the person to
gain entry to a setting that provides some type of human contact and care.

Without implying that “mental patients” are carefree or that they merrily frolic about
the hospital grounds, Benjamin and Dorothea Braginsky describe the mental hospital
as the “poor man's last resort.”12 Life in the hospital relieves many patients from worry-
ing over their next meal, and their next night’s shelter. For others, free movies, socializing
in the canteen, or just reading in the library represent luxuries not available to them
on the outside. For all ol them, worry over crime and other stresses on the outside all
but disappears within the hospital shelter. This helps explain why some people go to
mental hospitals and some choose patienthood as a career. In Greece, some of these
people (especially if they happen to be religious) go to Mt. Athos or monasteries else-
where. The mental hospital is the only alternative (other than prison) available in the
United States to lower-income persons who cannot or simply do not- want to make it in
mainstream society. Hospitalization thus reveals more about socioeconomic conditions
than about mental conditions.

The Braginskys write: “Society neither needs nor wants poorly educated. unskilled
persons; they are the surplus in an advanced, technological culture. Our society provides
opportunities for dignified withdrawal from the pressures of life with resorts for the
affluent, retreats for the religious, and communes for the collegiates. Some of the less
affluent members of society in need of escape have discovered the resort potentials of a
mental hospital. Casting these people back into society would not solve the problems
that beset the ever increasing number of surplus persons who are trapped in intolerable
life sitnations.”

Ostensibly to improve the lot of the mental-hospital population. litigation has been
instituted involving right to treatment, education, less restrictive alternatives, compensa-
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tion for labor, rights to due process, equal protection, and freedom from cruel and unusual
punishment. Judge Frank Johnson in Wyatt v. Stickney, setting out “minimum constitu-
tional standards for adequate treatment of the mentally ill,” called for decent and
comfortable hospital facilities, among other things.13 Following the right-to-treatment
declaration, litigation has multiplied on behalf of patients. There were in early 1974,
for example, lawsuits seeking damages in excess of 362 million against the Michigan
Department of Mental Health.

The standards set out by Judge Johnson in Wyatt have been reprinted in a number
of places, but the changes that the order has wrought have yet to be studied and reported.
According to one report, two years after the decision, the standards remain ‘“‘almost
entirely unimplemented.”4 According to another account, some improvements have been
made in the appearance, comfort, and salety of Alabama’s institutions, but the most
dramatic result of the order has been to empty the institutions of thousands of patients,
approximately 4,000 to date, whosc fate on the outside has yet to be told. According to
the order there should be 228 doctors, nurses and psychologists at Bryce Hospital, the
state’s main hospital for the mentally ill, but the actual total recently was 83.15 There
are now apparently more lawyers than doctors in the house; the new commissioner of
the Alabama Mental Health Department is a lawyer.16

A court order is a stimulus for change, but it may not necessarily be the right one.
There are other means of effecting change, such as publicity and lobbying. A court order
may aid in changing attitudes, but it is not a magic solution. Indeed, litigation may
interfere with reaching goals in other ways. The time and energy involved in litigation,
the ill feeling that it arouses, the effect on recruitment of staff, and the effect on patients
and families are issues that have to be considered. Judge Bazelon at one time was
thought to favor litigation as a means of solving or alleviating the problems of the mental
hospital and its population, but he is reportedly skeptical about it now.

Whatever the motive of the litigation. the likely result is to make the hospital system
so expeusive to operate that the State will be forced to do away with it in part or
whole!7 In hard times, with moncy scarce, the State is not again inclined to make
palatial manors of its mental hospitals, although in recent years it had been making
some effort to improve their condition. It is inconceivable that the State of Alabama will
improve all of its institutions, which rank next to the bottom in the country, to the
standards ordained in It'yaft, though the standards are called minimal.

Faced with fiscal stringencies, the State will likely look most sympathetically at any
justification for getting out of the mental-hospital business. That is the way Governor
Reagan chose to go in California. The aggregation of fiscal demands, railroading allega-
tions, and other anti-hospital ideology have combined to produce an impetus to close
the institution and transfer the population to the community. In dollars and cents, the
State is finding it cheaper to contract with private facilities in the community and it is
delighted to be relieved of this care-taking function. The transfer program is, for example,
saving the state of Michigan $10-815 a day per patient; one-half of its mental hospital
population at the present time are in private hospitals supported by state funds, under
contract with the state. It is estimated that shortly only one-third of mental patients will
be coming to the state hospital system.

In 1970, the average daily expenditure in public mental hospitals in the United States
was S14.89 per individual per day, with one state spending as little as $5.80 per day.
Veterans Administration hospitals spend 330 per individual per day and the better
private psychiatric hospitals about $100. These amounts usually include the expenditure
for medical and psychiatric treatment. (During the same period, general hospitals charged
about S80 per patient per day, not including doctors’ fees) These financial facts alone
account for staff shortages. poorly trained and insufficient (even though well-meaning)
professional personnel, and lack of services.

The average daily expenditure of S14.89 means an annual expenditure per individual
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of 35435, or about $50,000 for a ten-year period. Instead of being cared for in the
institution, some patients at the initiative of counsel are getting judgments against the
State of around $50,000, on one theory or another, such as false imprisonment or invol-
untary servitude. Over a ten-year-period the cost to the State for institutionalization
would be the same—but can the individual manage as well on the outside?

Considering all the accusations that have been made against the mental hospital, its
demise would seem to he reason to rejoice. An oft-cited call for liquidation of the large
mental hospital is the presidential address made in 1958 by Dr. Harry C. Solomon of
the American Psychiatric Association. In this address, Dr. Solomon observed, “I do not
sec how any reasonably objective view of our mental hospitals today can fail to conclude
that they are bankrupt beyond remedy.” In his recommendation, though, to be precise,
he called for liquidation “as rapidly as could be done in an orderly and progressive
fashion, 18

Shakespeare once observed, “The time is out of joint.” At a time when the inner city
is almost abandoned by the upper and middle classes, when it is grimy and crime-ridden,
the patients are brought back. It is a cruel joke. The generation of Israelites who came out
of Egvpt could not manage in the new land. The inmates of a mental institution have,
to be sure, far less wherewithal to cope. What is now occurring is a railroading out of
the mental institution, and this is more fact than myth, in contrast to the allegation
ol railroading people info the institution.

Operators of community facilities say that they are not being paid enough to provide
the kinds of programs required by many of the patients. As it turns out, a “nursing home”
or “halfway house” is a euphemism for a proprietary place without facilities. Medicare
does not cover charges of a day-care center, and in most states, neither does Medicaid.1?
Around the country, patients discharged into the community appear to be worse off than
they were in a mental hospital, small or large.20

No state or Jocal agency has sole responsibility for discharged patients; the agency,
like the patient, is bewildered and disoriented. Responsibility is fragmented. The state
throws portions of the responsibility to different agencies. and none is sure of what the
others are doing. In general, state hospital employees are responsible for placing a dis-
charged patient in a home, but they make no follow-up. County or town welfare workers
send welfare checks to those eligible to addresses selected by state workers. The town
building department has respounsibility for housing conditions, but once a certificate of
occupancy has been issued, most towns do not inspect homes again unless a complaint
is received. Imdeed, investigation of facilities in the community would reveal scandals
more outrageous than those that have prevailed in the institutions under question.

California’s bill of rights for the mentally ill, enacted in 1969, was widely hailed as
legislation that would benefit both patient and socicty. After all. who could argue against
liberating patients from snakepits? The legislation was called the “Magna Carta for the
mentally ill.” What has been the outcome? In an article titled “Where Have All the
Patients Gone?” Janet Chase says that the time has come for a serious reappraisal.?1 Patients
who are so retarded or disoriented “they can’t even sign their names’ are being coerced to
“voluntarily” sign themselves out of the hospital. One patient pleaded, “I don’t want to
go out there. It's like putting a puppy on the freeway.”” One discharged patient, over-
heard in a cafeteria, tearfully put it thus: “Why did they send me out? Don't they
realize how sick I am? I can’t cope with it here at all. I hate to make a scene but I can’t
stop this madness in my head.”

One of our law students encountered a middle-aged woman lying on the sidewalk
kicking and screaming incoherently. Her groceries were strewn about the street in broken
packages and bottles and he tried to retrieve what was probably her weekly purchase.
Finally a neighbor emerged from a yard and told him that she belonged to the “crazy
house” down the street. He took her “home” but commented in class that she was so
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“disturbed” that he wondered how she could care for herself and avoid the muggings
and rapes endemic to that neighborhood.

In all states, many former patients end up in “board-and-care homes,” a term that
seems to cover anything that has a rool. It applies equally to family dwellings, housing
under six, to motels and convalescent hospitals that house 100 or more. Some make an
attempt to provide recreational, occupational, and vocational activity, while others pro-
vide nothing in old, rundown butldings.

Many nursing homes, while they mav not be snakepits, have sterile environments. The
activities consist of staring up at the ceiling or down at the navel, or perhaps looking at
television. Those who think. like some law students. thar the third year of legal education
is boring should visit a nursing home or try looking at daytime television. In many of
these nursing homes, no onc really cares il the patient gets up to ecat or gets his
medicine 22

A four-month investigation by Newsday in Suffolk County and upstate New York
reports that former patients are crowded into tiny rooms, basements and garages and fed
a semi-starvation dict consisting primarily of rice and chicken necks. Operators of welfare
boarding houses have literally whisked patients off the steps of mental institutions and
have jammed them into what can only be described as private jails, and have amassed a
fortune by confiscating the welfare checks.=3

A majority of the hospital population finds itself discharged into high-crime areas.
Patients are dispersed into what are called “gray sections” of the city, the “world of

’

furnished rooms.” Many of them are mugged. The “golden vears” are now the “arime
victim” years for the senior citizen.*t The community-as-jungle is depicted in one current
liquor advertisement: “Tarzan comes home to his tree house one night and says to
Jane, "A martini, quick.” He downs it and asks for another, and another. “What is it?
asks Jane. Tarzan shakes his head and says, “It's a real jungle out there.”” One group of
citizens in Oakland, California, has obtained 12-passenger vans and bodvguards trained
in karate, and offers 1o take the elderly and the handicapped to the bank when they get
their Social Security checks or shopping when they need to go.

In the big city, all too often life outside the hospital means isolated living in a dingy
single-room-occupancy hotel (“"SRO.” as they are called). The community is a nightmare,
a world of anguish. Many patients, unable to adjust to the stresses of life in the com-
munity, develop severe acute psychotic disorganization and require urgent rchospitaliza-
tion.2% Among other things, thev have to adjust to their own kitchen. A number go to
the cheap coffee shop for meals, or they have a little burner in their room: they cannot
call “room service”” Some are known as “toast and tea ladies”—they have toast and tea
for meals. They get sick, and then for their physical ailments they are eligible for general
city hospi[':nl aire.

Many do not have the strength to stand; they need a walker, a physical aid, to move
about. The University of Michigan Department of Gervontology has proposed a program
for “tele-care” suggesting that volunteers check daily by telephone on elderly people
living alone. It is not uncommon to discover a davs’ or months’ old body. In many of
these cases, the person could have been saved but had lain on the floor for hours or
davs, unable to call for help or having no one to call. While a few of the discharged
patients improve their life styles upon leaving the institution. most decline to a lower
standard of life and die sooner, unattended and alone.

A large number of former patients ¢nd up in jail. If adequate facilities in the com-
munity are not available or if. as the ACLU suggests, once a patient is released, he or
she cannot be required to live any place. take any medication or accept supervision,
then in the case of disturbing behavior, resort likely will be made to the plethora of
criminal laws. The Santa Clara County Sheriff's Department reports that its jail popula-
tion has at least tripled with peaple who require hospitalization or anti-psychotic medi-
cation. They are picked up for loitering or mischievous conduct .26
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Is it for this that the hospital population was brought forth from bondage?

The situation brings to mind a crude but apt story of a nonconlorming song sparrow.
One winter this sparrow decided not to fly south. The cold. though, drove it from its
nest, and as it Hew, ice began to form on its wings and it fell into a barnyard. A cow
wandered by and crapped on the dazed bird. The sparrow thought its end had come, but
instead the cow manure warmed it. It could still breathe and its iced wings defrosted.
Warm and happy, the little sparrow began to sing. A cat, happening to pass by and
hearing the chirping, investigated the pile of manure. The cat found the happy bird
and promptly ate it. The story has three morals: (1) everyone (the mental hospital) who
craps on you is not necessarily your enemy; (2) il you are warm and happy in a manure
pile (the mental hospital), keep your mouth shut; and (3) everyone who rescues vou is
not necessarily your friend.

California’s Scnator Alfred Alquist savs that no one predicted or expected what has
cvolved from the initial idealism that preceded the passage of the Lanterman-Petris-
Short Act (LPS). as the act is most often called. “There was practically no opposition
from any individual or organized group. I voted for it.” he says. “Everyone was just
completely convinced that community care was such a fine thing. But it’s not working
now, and no adequate alternative programs are planned vet.”*7 Those who endorsed
LPS at its passage included the California Medical Association. the California Nurses
Association, the California Psvchiatric Association, the California Hospitals Association,
the Governor, and the American Civil Liberties Union. The ACLU is not as convinced
of the merits of LPS as it was four vears ago. According to a recent report, the Reagan
administration, in a reversal of its carlier announced position, has shelved plans to phase
out California’s state mental hospitals by 1982 and now plans to keep in operation for
the “foreseeable future” the eleven state institutions still in existence.2%

In the state of New York 36,000 patients have been discharged from state hospitals
and 15,000 have been returned to New York City. Thev are caughe in what the New
York Times described as a revolving door that sends them “careening from city psychiatric
wards to state hospitals to the streets or sleazy hotels and back to city hospitals.” The
policy of community care was established by the New York State Department of Mental
Hygicne in 1968 and has resulted in thousands of chronically ill patients wandering the
streets. 'The state institutions will not keep them, and with their civil rights intact they
are shipped back and forth from agency to agency and from one level of government to
another,29

It is necessary to rethink the concept of advocacy as applied to the mental-hospital
population. In general, the wayv people conceptualize depends on their training and the
way their economic returns come in. The criminal lawyver has traditionally looked upon
his role us preventing his client from being sent to prison or getting him out of prison;
he gets a gold star when he does that. For the most part. in the past, the legal profession
has dosed its eyes to the mental hospital. With the award of attorney fees, however—as
was done in IWyatt—an increasing number of lawvers will get into the picture, on the
principle that income lures representation. But the ethical responsibility of a lawver to
a mentally handicapped client is not very well defined.3® Quickly enough. though, the
lawyer who gets involved with haundicapped persons and focuses on release soon begins
to wonder whether he is performing any useful service to the cient or to society. The
institutionalized individual, to be sure, needs a combination of social work and legal
services to take care of his property (if any). and to check on whether he is getting
proper care and attention, but the allegation of railroading, with few exceptions. is
fictitious.31

Many among the wide variety of people cannot manage in the community as it is
presently constituted. Some people are fleet afoot and tireless: others are hobbled. Seif-
reliance and independence are ancient values. but many people can achieve adjustment
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only in an institution or in certain subcultural groupings such as communes, or in the
military.

Is a person to have a right not to be discharged against his will? Does a person have
a right to remain in an asylum? Does a person have a right to asylum? The enunciated
right-to-treatment is based on an exchange for deprivation of liberty. Thus, according to
this logic, without an involuntary commitment or deprivation of liberty, there would be
no right to asylum or care.

For many patients, living in some kind of institution must be a life-time proposition.
If the state mental hospital has not the facilities to care for such cases, or il it is to be
closed. then alternative long-term or life-time residential centers must be developed. As
the Braginskys suggest, there is need for “a cooperative retreat” which might be a
temporary refuge for some and a permanent residence for others and which would destroy
neither self-respect nor self-esteem. These cooperative retreats would have no “degrada-
tion ceremonies,”’ psvchiatric management, or fences 32

The principal abuse in commitment procedures occurs not at the time of initial com-
mitment but rather subsequently when the patient could be placed in a halfway house
or {oster-care home, or at home il assistance were available, but such a facility or aid is
rarely available.®? In many cases. the problem is that the patient has no family with
whom he can live. He needs a fullway house, not a halfway house or a “community
mental health center” as presently conceived. He needs a place where he can share
community and fcllowship with others.

Does a court have the power to order the establishment of various and appropriate
types ol institutions, or to order home assistance?3t There is no single answer to this
question. The history of American law and government shows @ scope of judicial authority
based on a mix of pragmatism with principle. Judge Johnson in MW'yatt did not order the
legislature to improve institutional standards; he assumed the legislature would carry
out its responsibilities and honor its obligations. That is the usual assumption when a
court renders an order; thus, when a court orders busing to achieve desegregation, it
assumes that the legislature will purchase the buses.3%

In many cases a family, with outside help. would be able to cope with a handicapped
member.?% A support system would help the family. In an ecarlier era, not only was
more {amily time available. but many homes had some form of extended family, so that
a handicapped person, or a youngster or oldster, did not have to depend solely on one
or two members for attention. This reduced the pressure on the family members; they
did not have to be available at all times: someone clse could help bridge the gap. The
family today has been reduced in size to what is called a nuclear one, and it lives in
atomistic isolation. Unless outside help is given, the family today (what there is of it),
in more cases than previously, will not be able to cope with the physical, emotional and
economic hardships involved.?” The handicapped person will then be thrown out entirely
on society, or severely restrict the life of the family.38% Tt is not to be forgotten that the
family too is to have rights.

Summary

Mental patients are going from the frving pan into the fire. Under the guise of civil
liberties the state mental hospital has been transported to the inner city. It is true that
many persons in institutions have been dehumanized through neglect and the failure of
society to meet their needs, but the second wrong of turning them back into a so-called
community will not make a right. In today’s world, neglect in the community dwarfs
neglect in hospitals. Fundamentally. the issue that we all have to face is how we can
establish programs that make a genuine effort to meet the needs of people whether they
are in institutions or in the community. The rich have their resorts, the religious have
their retreats, but others have no asylum. One of the often-noted anomalies of con-
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temporary society is its capacity to develop extraordinary new technologies while failing
to find ways to perform elementary services in a minimally decent manner.3® In legal
terms, the issue is whether the concept of adequacy of care and treatment will be
expanded from the involuntarily committed to include voluntary cases as well, be they
in a public or private facility.

It is nccessary to look at the adequacy of all facilities for the handicapped, and not
simply at the state hospital, which is only a small part of the problem. Of the approxi-
mately 20,000 places in the United States called nursing homes, most are a disgrace. In
a broad view of the rights of the handicapped, it may come to pass that the elderly, as
well as the young, may complain of inadequate care whether they are in a hospital, a
nursing home, a care center, or even in their own home. In other words, the state may
be held to have a duty to provide adequately for the needs of all its people. The state
today replaces the extended family and neighbors; it is one’s neighbor, so to speak.

From the viewpoint of the hospital population. short-range success is what the patient
secks because, in the long-range, he may be dead. To cast the mental-hospital population
into the community seems as ludicrous as to cast a one-legged man in the role of Tarzan.
Even the adequate person finds it difficult to cope in today’s community. In the English
a reporter from the Bethlehem Star is interviewing Christ, and

comedy, “Good Evening”
in the course of the interview, the reporter follows Christ. who walks over water. The
reporter sinks to the bottom: he couldn’t make it.
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