Peer Review of Psychiatric
Expert Testimony

American Psychiatric Association’s Council on Psychiatry and Law

Among the most visible and controver-
sial functions of psychiatrists has been
their service as expert witnesses for the
courts. Psychiatric testimony is called
upon in a vast array of cases. In civil
law, these include disputes over the ca-
pacities of persons to contract, write a
will, or manage their affairs; suits alleg-
ing emotional harms as the result of
tortious acts; and claims of malpractice
against other psychiatrists. Criminal
cases in which psychiatrists frequently
appear range from hearings on defend-
ants’ competence to stand trial or to
waive their rights, to trials based on pleas
related to impaired mental states. Psy-
chiatrists also testify in family law cases
involving child custody and termination
of parental rights, among others.
Although this paper, for reasons of
convenience, speaks primarily about
psychiatric testimony in court, it is clear
that psychiatrists perform similar func-
tions in non-courtroom settings. They
may provide testimony, for example, for
administrative hearings, depositions,
and peer review conferences. Moreover,
their testimony is not always oral, some-
times taking the from of written evalu-
ations or affidavits. Psychiatrists’ roles
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as experts are much the same in these
courtroom and non-courtroom venues.
The expert’s task, in addition, begins
long before evidence is offered, with the
evaluation that is performed. The fol-
lowing discussion is applicable to psy-
chiatrists who serve the function of ex-
pert witnesses in whatever setting their
participation occurs, and whether their
testimony is oral or written. It extends
to review of their reports and testimony,
as well as to the evaluations on which
they are based.

The diverse range of settings in which
psychiatric testimony is sought by the
legal system stands as an acknowledg-
ment of the importance to the courts of
information about persons’ mental func-
tioning. The continued demand for such
testimony is some indication that the
parties to these cases believe that psy-
chiatrists offer useful data and opinions
that assist in adjudicating the claims. But
psychiatric participation in courtroom
proceedings and related areas has not
been without its critics. Some criticism,
to be sure, is ill-informed, stemming
from a misunderstanding of the role of
the expert witness in court. Much of it,
however, comes from knowledgeable
commentators who are disturbed by as-
pects of psychiatrists’ conduct on the
witness stand.
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In general, informed criticism of
courtroom testimony by psychiatrists
falls into two categories. Judges, schol-
ars, and legal and psychiatric practi-
tioners have criticized the competence
of some psychiatrists who testify in
court.'” The most frequent complaints
heard are that psychiatrists may fail to
understand the legal issues at stake, to
have a firm enough grounding in the
relevant empirical literature to be able
to draw scientifically well-founded con-
clusions, or to communicate their find-
ings and opinions understandably to
judge and jury.

The second group of objections to psy-
chiatric testimony relates to the ethics of
courtroom testimony. Critics complain,
for example, that some psychiatrists de-
liberately distort their testimony to serve
the interests of the people who are pay-
ing them, or to advance other causes to
which they are sympathetic.' This cri-
tique calls into question the dedication
of some psychiatrists to truthfulness in
court. Although the two categories of
criticisms are related—the ethics of of-
fering an opinion in an area that one
does not fully understand are problem-
atic at best—they suggest two different
sorts of remedies. Problems related to
the competence of those testifying can
presumably be addressed by education
and training. Lapses of professional eth-
ics, though sometimes susceptible to ed-
ucational approaches, may call for more
punitive sanctions.

Despite the degree of concern ex-
pressed about psychiatric testimony,
there have been few efforts made to ad-
dress the problems identified, and those
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have been largely ineffective. The courts
themselves have the power to accept or
reject the characterization of a potential
witness as an “expert,” but they usually
depend heavily on review of formal cre-
dentials, rather than examining actual
performance.® There is a strong tend-
ency for the courts to rely on the adver-
sary process—especially the rigors of
cross-examination—to weed out im-
proper testimony.” Sometimes opposing
counsel and opposing experts have suf-
ficient skill and sophistication to high-
light the defects of incompetent or
unethical expert testimony. In these
cases, the adversary process functions
satisfactorily as a check on expert wit-
nesses. However, all too often, opposing
counsel are unaware of problems with
expert testimony and therefore unable
to challenge expert witnesses effectively.
Further, judges and jurors, who lack sub-
stantive knowledge of the subject of the
expert opinion, are frequently forced to
base their decisions more on the de-
meanor and credentials of the expert
than on the scientific validity of the tes-
timony. In sum, our impression is the
internal checks of the legal process fail
often enough to require some self-regu-
latory responses by psychiatry.

Post facto remedies against expert wit-
nesses who are believed to have testified
incompetently or dishonestly have been
equally ineffective. Perjury convictions
are rare and when they occur are usually
based on falsification of credentials,
rather than the substance of the expert
testimony.® Malpractice actions are
often blocked by the immunity con-
ferred on experts for their testimony.®
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Ethics proceedings in professional soci-
eties are also uncommon, in part be-
cause professional codes of ethics rarely
address forensic functions directly, leav-
ing complainants recourse only under
the most general of ethical prohibitions.’
This is as true for the American Psychi-
atric Association’s Annotations to the
Principles of Medical Ethics as it is for
other professional codes."

One of the more creative suggestions
for improving expert testimony draws
on the medical profession’s experience
with peer review as a means of quality
control.'" As part of their accreditation
processes, medical facilities are required
to establish on-going programs that re-
view the quality of care that they deliver
and indicate where improvements are
needed.”” These programs—dubbed
“peer review” because doctors’ behav-
iors are reviewed by other physicians—
have become a cornerstone of quality
assurance in medicine. Their impor-
tance has been recognized by a set of
legal protections, including personal im-
munity for peer reviewers and confiden-
tiality for the process, embodied in fed-
eral and state laws.'? Peer review has the
advantage of allowing those with the
greatest knowledge of medical practice
to determine the appropriateness of their
colleagues’ conduct. Suggestions that
peer review principles be applied to
courtroom testimony by physicians have
been endorsed by a variety of physician
groups.'*'7 Excerpts from transcripts of
psychiatric testimony have been pub-
lished on occasion with critiques and
commentary.'® We are unaware, how-
ever, of any organization that has estab-
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lished an on-going effort to conduct peer
review of expert testimony.

The Council on Psychiatry and Law
of the American Psychiatric Association
has been exploring the use of peer review
of expert testimony, and conducting
reviews of actual testimony to gain ex-
perience with the process. We have
reviewed the testimony of our own
members, who were present for the dis-
cussion, and of other psychiatrists, who
were not present, to experiment with
more than one format for peer review.
As a result of our experience, we believe
that peer review may be a useful mech-
anism for improving the quality of psy-
chiatrists’ performance in court. The
purpose of this paper is to share our
reflections and experiences with peer re-
view of expert testimony in the hope
that we can stimulate other groups to
undertake similar efforts. As the pool of
experience with and knowledge about
peer review grows, we believe it likely
that models will develop that will serve
the ultimate end of increasing the qual-
ity of expert testimony.

What Are the Goals of Peer
Review?

Peer review of forensic testimony
should be aimed at improving the over-
all quality of information provided to
the courts. This goal can be achieved
primarily by educating psychiatrists
about potential problems with their tes-
timony. Such feedback is analogous to
the courtroom supervision provided fel-
lows in forensic psychiatry training pro-
grams, and more broadly to the model
of case-based supervision that lies at the
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core of psychiatric training. The peer
review session can be designed along the
lines of the clinical case conference, as
discussed below. Thus, peer review
should be seen primarily as a device for
offering continuing education to psychi-
atrists about matters related to court-
room testimony.

Viewed in this perspective, peer re-
view should not be limited to psychia-
trists whose competence in the court-
room has been called into question, or
whose ethics are at issue. It is not a
device whose benefits are limited to cli-
nicians who rarely testify in court or who
have just entered practice. Our experi-
ence with peer review of testimony of-
fered by members of the Council on
Psychiatry and Law suggests that even
very experienced clinicians find value in
having their colleagues examine and
provide feedback concerning their per-
formance.

Another purpose of peer review of
expert testimony is the identification of
potentially unethical behavior. Exam-
ples of such behavior include misrepre-
sentation of one’s expertise relevant to
the question at issue, and deliberate mis-
statement of current psychiatric knowl-
edge. For several reasons, we see this as
a secondary goal. First, it is our impres-
sion that overtly unethical behavior is
characteristic of only a small subgroup
of practitioners. Thus, the educational
goals of peer review are likely to have a
much wider impact than those oriented
toward discovering ethical impropriety.
Second, it is often difficult to distinguish
between behavior that is unethical and
simple lapses in competence. Such a dis-
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tinction may depend on the intent of the
expert witness at the time, a factor that
cannot easily be ascertained, and may
become evident only after review of the
expert’s performance on several occa-
sions, which will not always be possible.

To be sure, there will be circum-
stances in which unethical behavior is
evident, especially as peer review bodies
gain experience over time with the work
of individual psychiatrists. Mechanisms
must be developed to respond to such
findings, as we discuss below. But we
believe that it would be an error to place
undue weight on identification of uneth-
ical behavior as a primary goal of peer
review.

What Standards Shouid Be
Applied to Review of Expert
Testimony?

At the beginning of our peer review
efforts, concern was expressed that the
lack of clear-cut standards or practice
guidelines would limit the effectiveness
of our consideration of expert testi-
mony. It was feared that judgments
would be based on idiosyncratic opin-
1ons of panel members, with consensus
mmpossible to achieve. Some commen-
tators have expressed the belief that no
meaningful standards exist for evaluat-
ing expert testimony,’” a conclusion
that, if true, would clearly imperil the
process.

In fact, our experience suggests that it
1s possible to reach a fair degree of con-
sensus among reviewers of widely differ-
ent backgrounds and orientations about
the appropriateness of testimony under
review. Most of the behaviors that were
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called into question in the cases we re-
viewed (e.g., testimony that went beyond
the bounds of or misstated current psy-
chiatric knowledge; misrepresentation of
credentials or expertise) were agreed by
all to be inappropriate. When practices
fell into categories about which there is
substantial disagreement in the field
(e.g., offering testimony on ultimate is-
sues), the group had no difficulty in ap-
plying the equivalent of the “respectable
minority rule” in malpractice litigation:
as a long as the practice in question is
accepted by a reasonable proportion of
the profession, it cannot be considered
to be inappropriate.

Even when consensus was lacking,
moreover, it was our impression that the
educational function of peer review was
served by opening up the issue for dis-
cussion and comment. Experts whose
testimony was being considered thereby
were made aware of different approaches
to the question, and through the give
and take of the review process were able
to assess the cogency of each position.
Whether or not their practices subse-
quently were altered, they were un-
doubtedly more aware of the issues in-
volved.

Although the Council did not attempt
to develop written standards for forensic
testimony, we found that their absence
was not an impediment to the peer re-
view process, as it generally has not been
an obstacle to peer review in clinical
practice. Indeed, survey data confirm
that most issues related to forensic prac-
tice are the subject of fair consensus in
the field.”® Nonetheless, the formulation
of general standards or principles for
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experts’ conduct would be desirable. The
American Psychiatric Association, in
collaboration with the American Acad-
emy of Psychiatry and the Law, has es-
tablished a Task Force on Peer Review
of Psychiatric Expert Testimony, one of
whose tasks will be to explore the devel-
opment of standards to guide the peer
review process. Moreover, we think it
likely that, as peer review is practiced
more widely, it will serve as an impetus
to the crystallization of standards (where
that is possible) and the development of
more explicit guidelines.

How Should Peer Review Be
Performed?

Given that neither we nor anyone else
has much experience with peer review
of expert testimony, it is too early to
indicate precisely how the process
should be structured. Our experience to
date, however, suggests several guide-
lines that might be helpful as more
groups try to design a peer review pro-
gram.

Expert testimony is a particularly
good subject for peer review because the
performance of the person whose work
is being reviewed is captured in its en-
tirety in the transcript of testimony or
the expert’s written report. Review of
physician performance in clinical set-
tings based on available medical records,
in contrast, is a much more difficult task.
Nonetheless, additional contextual in-
formation may be invaluable to the fo-
rensic peer review process. We found it
useful to provide in advance to reviewers
a brief summary of the facts of the case.
any reports generated by the expert, and
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the transcript itself. In most cases, this
seemed like an adequate basis for the
review process.

To avoid interference with the legal
process, review should be limited to
cases that are already closed. Materials
to be reviewed should be part of the
public record, e.g., trial testimony, dep-
ositions, and reports that have been en-
tered into evidence. If an expert desires
to have material reviewed that is not in
the public domain, permission should
be obtained from the attorneys for the
parties to the case. Even when materials
are in the public domain, it is desirable
to protect the confidentiality of the par-
ties involved by blocking out identifying
information concerning the subject of
the testimony or others involved with
the case.

Although, for the purpose of gaining
experience, we conducted our peer re-
view efforts in quite a large group of up
to 20 people (and found them feasible
even in that setting), smaller groups of
reviewers will allow the process to move
with greater efficiency. It seems advisa-
ble for there to be at least three reviewers
involved, with one person designated as
chairperson and assigned to organize the
review session. The reviewers should
have substantial experience with expert
testimony, and should be selected to en-
sure some diversity of expertise, training,
and perspective. Larger groups ob-
viously increase the variety of views that
may be presented, but also raise the cost
of peer review. A primary reviewer
should be assigned to begin the discus-
sion by focusing on those aspects of the
testimony that are worthy of attention.
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We found that the time necessary to
review each case varied considerably,
but that an allotment of 60 to 90 min-
utes was usually adequate.

Peer review proceeds most smoothly
when the person whose testimony is
being reviewed is present. That person
can be invited to begin the process by
describing the background of the case
and providing an overview of the opin-
ions that were offered. Contextual
information i1s sometimes lacking in the
written materials, and the expert being
reviewed is usually the best person to
provide it, or otherwise to explain the
testimony. Most importantly, the edu-
cational function of peer review is im-
measurably facilitated by engaging the
expert witness being reviewed in a dia-
logue about his or her performance. The
reviewee benefits from hearing different
points of view expressed, attempting to
come to grips with them, and observing
the response to his or her arguments.
Although the results of a peer review can
be communicated in writing, much of
the richness of the discussion would
inevitably be lost. The presence of the
psychiatrist whose testimony is being re-
viewed seems to us to be one of the most
important elements of the peer review
process.

Structuring the peer review process
may be aided by the use of a review form
or checklist that focuses the reviewers’
attention on those aspects of testimony
that are most frequently problematic. A
sample form developed by the Council
i1s available on request, but there are
many other ways in which a review form
can be organized. Such forms are widely
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used in peer review of clinical work,
providing a means for rapid screening of
records to detect potential problems.?!
As firmer standards are developed, they
can be incorporated into the form itself.

There may be some value, even when
the psychiatrist being reviewed is present
for the process, in providing a summary
of the comments in written form. This
affords the reviewee an opportunity to
reflect at leisure on the points that were
made and to have a permanent record
of the review process. The desirability of
this practice may be affected by the legal
protection afforded to peer review in the
jurisdiction, specifically whether peer re-
view reports can be subpoenaed by at-
torneys in subsequent cases.

Finally, a decision will need to be
made about establishing a procedure for
dealing with behavior that is believed by
the reviewers to represent a clear viola-
tion of ethical standards. The expert
whose testimony is under review should
be informed in advance of whether ac-
tion will be taken if unethical conduct is
discovered. If review bodies desire to
pursue presumed violations of profes-
sional ethics, the cases will require refer-
ral to a district branch of the medical or
psychiatric society of which the psychi-
atrist is a member, or to the board of
registration that oversees medical prac-
tice in the state. On the other hand, peer
review bodies may elect, when state law
permits, not to report apparent ethical
violations in order to maintain the con-
fidentiality of the peer review process,
thus encouraging voluntary participa-
tion. At this time, the resolution of this
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question seems most properly the pre-
rogative of each peer review group.

Who Should Conduct Peer
Review?

Peer review can be carried out by a
number of organizations, each with its
own advantages and disadvantages. The
Council believes that it is too early to
endorse any given approach, but that
the relative merits of the available op-
tions should be the subject of further
consideration. It has been suggested that
for experts in organized practice settings,
peer review can be accomplished by
their departments or facilities."' Most
hospitals or departments of psychiatry
already have a structure for peer review
in place, to which this additional func-
tion could be added. Facilities with for-
mal programs in forensic psychiatry may
elect to use peer review as part of the
credentialing and quality assurance
processes for psychiatrists who will be
doing forensic work. Although this
might work well for larger departments
or facilities that have a number of psy-
chiatrists involved in expert testimony,
it might prove problematic for smaller
departments. There may not be a suffi-
cient number of psychiatrists with foren-
sic expertise to comprise the review
panels, and it may be more difficult for
reviewers to judge objectively the per-
formance of their close colleagues.

District branches of the American
Psychiatric Association or the American
Medical Association may be appropriate
bodies to undertake forensic peer review.
These district branches are already re-
viewing allegations of ethical miscon-
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duct, and some have experience with
peer review of clinical practice. More-
over, they have a larger body of potential
reviewers from which to draw than do
individual departments. Most psychia-
trists are members of the APA and many
are AMA members, putting them under
district branch jurisdiction. The educa-
tional function of the review of expert
testimony will complement many of the
other efforts of the district branches.
Once peer review mechanisms are estab-
lished, they might be made available to
psychiatrists who are not members of
the sponsoring society, perhaps for an
appropniate fee.

Subspecialty societies, such as the
American Academy of Psychiatry and
the Law and the American Academy of
Forensic Sciences, might also offer peer
review services. This will be easier where
local branches exist and can take respon-
sibility for the process, but models can
be envisioned where peer review would
be performed at the national level, per-
haps in conjunction with annual meet-
ings. Subspecialty boards, such as the
American Board of Forensic Psychiatry,
might also offer peer review, especially
in conjunction with any future periodic
recertification process.

Boards of licensure or registration in
medicine are a final organizational level
at which peer review could be lodged.
Since these bodies have disciplinary
authority over physicians, their involve-
ment might be perceived as more
threatening than review by professional
societies or departments. There may,
however, be mechanisms by which the
peer review function can be organized
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by the boards, but operated autono-
mously by subcomponents that are dis-
tinct from the boards’ disciplinary arms.

This list of possible venues for peer
review is not exhaustive. At this stage, it
is difficult to say whether one or another
structure will work best. Experimenta-
tion with all of these possibilities is war-
ranted to gain further experience on
which more informed judgments can be
based. The Task Force on Peer Review
of Psychiatric Expert Testimony will be
considering these options, and should be
able to provide additional guidance at
the conclusion of its work.

Should Peer Review Be Voluntary
or Mandatory?

Voluntary peer review is in keeping
with the overall educational focus that
we suggest. By encouraging expert wit-
nesses to bring their own testimony for
peer review, the most threatening as-
pects of the procedure are diminished
and the cooperation of the expert wit-
ness is assured. As peer review programs
multiply, those expert witnesses who are
willing to submit their testimony to peer
review may find their credentials en-
hanced before judges and juries. Indeed,
it may be desirable to develop a mecha-
nism for formally acknowledging that
an expert witness has submitted to peer
review, or other devices for encouraging
voluntary participation. such as granting
CME credits.

Mandatory peer review is more prob-
lematic. The argument in favor of re-
quiring peer review is that unethical
practitioners will simply avoid voluntary
review, while only those who are already
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the most conscientious will take advan-
tage of it. Although there may be some
truth to that contention, it runs contrary
to the primary educational goals of peer
review, and neglects the problems re-
viewers are likely to have identifying
unethical behavior. Unless a review
body has the power to compel experts to
undergo review (e.g., if peer review is
sponsored by a board of registration),
psychiatrists may simply decline to par-
ticipate, rendering judgments difficult.
Even if they appear, the threat to their
livelihoods of negative findings will tend
to adversarialize the review process, and
may make them resistant to educational
efforts.

There may be a point when manda-
tory review mechanisms will have to be
devised to deal directly with the small
number of unethical expert witnesses.
We do not believe that sufficient expe-
rience with forensic peer review exists to
warrant that step at this time. Develop-
ment of peer review programs, for the
foreseeable future, should focus on vol-
untary participation.

One reasonable exception might be
mandatory review for psychiatrists seek-
ing certification or recertification by a
subspecialty board in forensic psychia-
try. The American Board of Forensic
Psychiatry already reviews forensic re-
ports written by applicants as part of its
examination. Should a new board be
established under the American Board
of Psychiatry and Neurology, as is cur-
rently anticipated, a review of actual
testimony might be included in its cer-
tification process or in any projected
periodic recertification. It seems reason-
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able to ask those psychiatrists who desire
to be designated as experts in forensic
work to undergo more rigorous review
of their actual courtroom behavior.

What Difficulties Can Be
Anticipated with Peer Review?

Any peer review effort raises questions
concerning the hability of reviewers and
the legal protections that are available to
ensure the confidentiality of the process.
State and federal laws provide immunity
for peer review in many cases, and some
protections for the confidentiality of the
process. Unfortunately, statutes directed
at peer review of clinical practice may
not be applicable to peer review of expert
testimony. In those cases, the involved
organizations should be able to arrange
insurance coverage, perhaps through ex-
isting policies that provide indemnifica-
tion for similar administrative functions.
Differences across jurisdictions require
entities that are contemplating peer re-
view to ascertain the applicable rules in
their states.?> %3

Cost of peer review is another issue
that must be addressed. Our experience
is that the process of reviewing forensic
testimony is interesting and rewarding,
and it is not inconceivable that district
branches of the APA, for example, might
be able to establish peer review programs
with volunteer psychiatrists. Nonethe-
less, reading testimony and attending
review sessions can be time-consuming,
and it would clearly facilitate the process
were even partial compensation avail-
able for the time expended. Expert wit-
nesses whose testimony is being re-
viewed might be asked to defray some
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of the costs involved to provide an hon-
orarium for reviewers. This might be
more acceptable to reviewees if having
one’s testimony peer reviewed—perhaps
combined with assigned readings—qual-
ified for an appropriate amount of cate-
gory | continuing medical education
credits,

Conclusion

Peer review is a promising mechanism
for improving the quality of psychiatric
expert testimony in court. Our prelimi-
nary experience suggests that it is feasi-
ble and that it offers considerable
educational benefits. Further experi-
mentation is warranted to test those con-
clusions, and to identify optimal models
for conducting peer review. We believe
that such efforts are likely to be highly
valuable and should be encouraged.
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