Tarasoff and the Dangerous
Driver: A Look at the Driving
Cases

Roderick W. Pettis, JD, MD

In three recent cases, hereinafter referred to as the driving cases, the courts
have taken up the issue of whether a psychotherapist should be held liable for
negligent diagnosis and treatment and failure to warn third parties of a patient’s
potential danger to others in the operation of an automobile. These cases will be
discussed as (1) an extension of the Tarasoff decision, which established psycho-
therapists’ duty to protect third parties from patients’ violent acts, and (2) what
some commentators regard as a move toward holding the mental health professions
to a standard of strict liability. How far have the courts in these cases extended the
Tarasoff duty to protect and is the specter of strict liability real or imagined? This
review finds the court adhering to a professional negligence standard as altered by
the Tarasoff case in which the court applied the Restatement of Torts (Second) §315
and held that the psychotherapist-patient relationship is a special relationship
requiring a duty to protect or warn. And while a negligence standard ostensibly
applies, the conclusions reached in these cases reveal an undeniable trend toward

results one might expect to accrue under a strict liability standard.

The influence of the seminal Tarasoff v.
Regents of the University of Californida'
case is well established.” In Tarasoff, a
therapist was informed by an outpatient
that he intended to kill his former girl-
friend. The therapist was not told the
girlfriend’s name but, under the circum-
stances in the case, a determination of
the intended victim’s identity would not
have been difficult. The patient subse-
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quently acted on his threat and killed
Tatiana Tarasoff. The central issue for
the court was whether the therapist was
negligent in failing to warn Tatiana Tar-
asoff of the dangerous patient. The
court, applying the Restatement of Torts
(Second) §315 to the therapist-patient
relationship.® held that the therapist did
in fact have a duty to warn of the danger
to Ms. Tarasoff and. for failure to do so.
could be found negligent. After consid-
erable effort on the part of the American
Psychiatric Association, and others, Tar-
asoff was reargued. In the 1976 (Tarasoff
I1) opinion. the court broadened its ear-
lier ruling, the duty to warn. to include
the duty to protect.* The court, however.
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left it unclear how one was to discharge
this new duty, other than to suggest that
the method be “reasonable.”

Some commentators have suggested
that the trend since Tarasoff’is toward a
strict liability standard (i.e.. liability
without negligence) for mental health
workers.” Whether this is in fact true
may be a matter of interpretation. What
is indisputable is that Tarasoff has in-
deed influenced many decisions in other
jurnisdictions. There has been an unmis-
takable evolution. from holding the psy-
chotherapist narrowly responsible when
the victim is foreseeable and readily
identifiable. to establishing a broad duty
to protect the public in general from
potential foresecable harm. The cases

reviewed here all involve imposition of

liability on a psychotherapist for failure
to take precautions to protect unidenti-
fied third parties against ncgligent oper-
ation of a motor vehicle by a patient.

This paper will examine the issues
raised by driving cases and will discuss
the trend these cases represent specifi-
cally with regard to the legal standard
being applied and the implications for
psychotherapists.

Four Representative Driving
Cases

Petersen v. State® a 1983 Washington
State case. was among the first 1o
broaden the ambit of the “duty to pro-
tect doctrine.” Included here as histori-
cal background. it marked the extension
of a psychiatrist’s liability for uninten-
tional remote harm of an unforeseeable
person. In Peiersen, the court found a
psychiatrist of a state hospital had a duty
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to take reasonable precautions to protect
any person who might foreseeably be
endangered by the patient’s drug-related
mental problems. The plaintiff, Cynthia
Petersen, was injured in an automobile
accident when her car was struck in an
intersection by a vehicle driven by Larry
Knox who had run a traffic light at a
speed of approximately 50 to 60 miles
per hour. Five days prior to the accident.
Knox was released from a state psychi-
atric facility where he had been receiving
treatment. Approximately one month
prior to the accident, Mr. Knox had
been admitted to the mental health fa-
cility after he took a knife to himself and
cut out his left testicle. Mr. Knox was
known to have an extensive history of
drug abuse that included frequent use of
the drug “angel dust™ (PCP) throughout
the previous year. The psychiatrist in
charge of Mr. Knox’s care diagnosed
him as having a schizophrenic reaction.
paranoid type with depressive features
and felt that the patient’s symptomatol-
ogy was due primarily to the use of
“angel dust.” Mr. Knox was treated with
Navane. One day prior to his discharge.
he was apprehended driving his car in a
reckless fashion on the hospital grounds.
Mr. Knox was discharged. when an op-
portunity for recommitment lapsed, the
following morning. Five days later. while
under the influence of drugs ingested
subsequent to discharge, he drove
through a traffic light at high speed in-
juring the plaintiff.

It was established at trial that Mr.
Knox had flushed his Navane and in
fact had a pattern of noncompliance
coupled with a worsening of drug abuse
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when not on neuroleptics. In holding
that the treating psychiatrist owed a duty
to take precautions to protect the plain-
tiff, the court cited Tarasoff, among
other cases. as establishing. based on the
special relationship that exists between
a therapist and a patient, a duty to pro-
tect third partics.” That duty may in-
clude warning foreseeable third partics.
calling relevant authorities. or involun-
tary commitment of the dangerous pa-
tient.® In its discussion of the issue of
foreseeability as a criterion for imposi-
tion of a duty to protect. the court rec-
ognized that while Tarasoff did not spe-
cifically limit the scope of duty to an
identifiable victim, later California cases
had limited the scope of the therapist’s
duty to readily identifiable victims.’
However, the court specifically cited and
followed the approach taken by the
court in Lipari v. Sears, Rochuck & Co..
which found the defendant therapist had
a duty to protect plaintiffs or the class
of persons to which the plaintiffs be-
longed." The court’s reliance on Lipari
is especially significant as the court, in
Lipari had rejected limiting the duty to
the identifiable victim. and presaged the
evolutionary trend toward strict liability
by finding these cases analogous 1o prod-
ucts liability cases where the focus is on
the reasonable likelihood of injury
rather then the identity of the victim.

In the first of the three more recent
driving cases, Cain v. Rijken,'" a wrong-
ful death action was brought against a
community menta! health provider.
Representative for the plaintiff filed the
action after Cain was killed when his
automobile collided with an automobile
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driven by Paul Rijken. At the time of
the accident, Mr. Rijken was on a con-
ditional release by the Psychiatric Secu-
rity Review Board (hereinafter PSRB) to
a day treatment program at a commu-
nity mental health facility (Providence)
that accepted him under a contract with
the county. Mr. Rijken was under the
PSRB’s authority after being found not
responsible by reason of mental disease
or defect for having been involved in a
high spced chasc with local police during
which he struck and damaged cars and
drove into oncoming traffic at 80 miles
per hour. He was diagnosed as schizo-
phrenic, schizo-affective type subject to
episodes of manic activity and halluci-
nations and showing poor judgment.
When Rijken was released to Provi-
dence. the discharge summary described
Rijken as being able to drive.'”

Plaintift alleged that defendant. Prov-
idence Medical Center (Providence).
negligently failed to supervise or control
Rijken and failed to warn the PSRB that
Rijken was incompetent to drive a mo-
tor vehicle and therefore Providence’s
negligence caused plaintiff's death. The
lower court held that Providence did not
owe a legal duty to plaintiff and granted
summary judgment to defendant. The
Court of Appeals reversed the lower
court holding that Providence did in fact
have such a duty. The Oregon Supreme
Court granted review to decide the 1ssue
of whether an action could be brought
against a community mental health fa-
cility for failing to protect plaintiff from
a patient’s unintentional acts.

The court in reversing the lower court,
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and remanding for trial on the merits

held that Providence:
... having accepted Rijken as a mental health
patient under ORS 161.390 (3)"%; had a duty
of reasonable care in treating its patients and
controlling its patient’s acts, that a breach of
this duty would entail potential liability 1o
persons foreseeably endangered thereby and
that whether Rijken’s acts and the risk to
members of the public were foreseeable is a
question of fact to be decided by a jury or a
court sitting as fact finder."*

The court in considering the issue of
foreseeability acknowledged the possible
applicability of the Tarasoff line of cases
to the fact situation presented in the case
at bar: however, it distinguished this case
from those common law cases and held
that the duty to protect in this case
flowed directly from the statute that es-
tablished the authority of the PSRB and
the community mental health facility to
care for the defendant.'”” The court
nevertheless found the common law
principles of reasonable care and fore-
seeability of harm relevant even though
the statute did not address these issues
directly. The court acknowledged that
the fact that Rijken did not threaten to
harm any person or threaten to drive so
as to injure persons reduced Provi-
dence’s ability to foresee his harmful acts
and spectfically referred to a California
case'® that limited the duty of care in all
cases to readily identifiable victims.
However, upon review of the statute the
court stated:

... Providence had a duty to control Rijken,
not just for Rijken’s sake, but for the peace
and safety of the general public. ... Thus the
fact that Cain was not identified does not mean
that Ryken’s acts in harming Cain as an uni-
dentified member of the public were not fore-
seeable."’
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In a 1988 case. Naidu v. Laird,'® a
wrongful death action was brought
against a state hospital psychiatrist
(Naidu) alleging that he was negligent in
releasing a mental patient who, five and
one half months after discharge, killed
plaintiff’s husband in an automobile ac-
cident. The lower court held for plaintiff
and Dr. Naidu appealed.

The patient, Mr. Putney, had a long
psychiatric history beginning as early as
1959 when he was discharged from the
Army with a diagnosis of severe and
chronic paranoid schizophrenia. Start-
ing in June 1965, Mr. Putney underwent
serial commitments to mental health fa-
cilities." Many of the commitments
were for attempted suicide as well as
disorderly conduct. and on one occasion
threatening to rape his landlord’s wife.
His fifth admission in 1972 followed his
intentionally ramming a police vehicle
with his automobile. He was found to
be grossly psychotic and dangerous. An-
other admission followed his noncom-
pliance with antipsychotic medication
whereupon his violent behavior re-
turned. On all admissions Mr. Putney
was found to be difficult and uncooper-
ative. Highlights of Mr. Putney’s long
psychiatric history are mentioned here
as it was in part Dr. Naidu’s failure to
obtain and review this history for which
he was found negligent.?

On Mr. Putney’s last admission on
March 7. 1977, he was brought in by
police after. having again failed to take
his medication, he locked himself in his
hotel room. He signed a voluntary hos-
pitalization application obviating the
need for court action. However, two
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weeks later. one day after being trans-
ferred to Dr. Naidu’s care, he submitted
a request for release.

In considering the discharge. the treat-
ment team. under Dr. Naidu, reviewed
a summary of Putney’s medical records.
which had been generated by the admis-
sion team. The complete records were
not reviewed (an omission that left Dr.
Naidu ignorant of a note on the March
7 admission that indicated that Mr. Put-
ney may have been spitting out his med-
ication). It is worth noting that six of
Mr. Putney's prior admissions were 10
this same facility making substantial rec-
ord review quite simple. Mr. Putney was
released with a 30-day supply of medi-
cation and a scheduled follow-up ap-
pointment at a local VA. Immediately
after he was released, Putney stopped
taking his medication and failed to keep
his appointment. Five months after dis-
charge. Mr. Putney drove his car into
that driven by Mr. Laird. resulting in
Mr. Laird’s death. The lower court jury,
relying heavily on plaintiff’s expert’s tes-
timony that Dr. Naidu was grossly neg-
ligent in treatment and discharge of Put-
ney. awarded plaintiff 1.4 million dol-
lars.

Dr. Naidu argued on appeal that he
owed no duty to protect the public at
large from patients’ dangerous acts and,
if such duty did obtain, as a matter of
law, the links between his treatment of
Putney and the fatal accident were so
remote as to be legally insufficient to
establish proximate cause.?’ He further
submitted that as Putney posed no pres-
ent danger to himself or others at the
time of his discharge. he had no choice

Bull Am Acad Psychiatry Law, Vol. 20, No. 4, 1992

under the law but to release him. The
Delaware Supreme Court. in affirming
the lower court. rejected Dr. Naidu con-
tentions holding that:

... based on the special relationship that exists
between a psychiatrist and a patient, a psychi-
atrist owes an affirmative duty to persons other
than the patient to exercise reasonable care in
the treatment and discharge of psychiatric pa-
tients. Reasonable care is that degree of care,
skill, and diligence which a reasonably prudent
psychiatrist engaged in a similar practice and
in a similar community would ordinarily have
exercised in like circumstances.”

With regard to Dr. Naidu’s contention
that proximate cause was not estab-
lished. the court found no legal error on
the issue in the lower court record and
found the factual findings of the jury
were supported by the evidence in the
record. And with regard to Dr. Naidu’s
contention that he had no choice pur-
suant (o statute but to release Putney.
the court. citing plaintiff’s expert’s testi-
mony. which fully disagreed with Dr.
Naidu’s assessment of patient’s status as
nondangerous, held that “whether Dr.
Naidu breached his statutory duty under
circumstances which demonstrated his
gross negligence was an issue properly
left to the jury.™ The court. as in the
above discussed cases. cited Tarasoff and
its lineage and specifically the Tarasoff
court’s reliance on the Restatement of
Torts (Second) in finding the special re-
lationship precedent. The court specifi-
cally mentioned the rectitude of the Su-
perior Court’s holding that Dr. Naidu
was chargeable with knowledge of Put-
ney's prior automobile accidents while
in a psychotic state as well as the fact
that he possessed a driver’'s license at the
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time of his release and could be expected
to drive a motor vehicle on public road-
ways. And the court concurred with
plaintiff’s expert that it was foreseeable
that Putney would fail to take his medi-
cation after release and. true to his re-
corded history, once again become psy-
chotic.”

In the last case under review, Schuster
v. Altenberg,” the court was again faced
with the issue of liability for alleged neg-
ligence on the part of a treating psychi-
atrist in his management and care of a
patient. The plaintiffs in this case were
the spouse and paralyzed daughter of
the patient who had been treated by Dr.
Altenberg.

The plaintiffs alleged that Dr. Alten-
berg was negligent in his management

and care for Edith Schuster. when de-

spite her psychotic condition, he failed
to seek her commitment. to modify her
medication, or to warn the patient or
her family of her condition and its dan-
gerous implications. Dr. Altenberg’'s
negligence was alleged as the substantial
contributing factor in causing the auto-
mobile accident in which his patient’s
daughter was rendered paralyzed and in
which the patient. who was driving. was
killed.?® The lower court granted Dr.
Altenberg’s motion for judgment on the
pleadings. a legal finding that the Schus-
ters had failed to state a legally sufficient
complaint holding that “absent a readily
identifiable victim, there exists no duty
on the part of a psychiatrist to warn third
parties of. or protect third parties from
the conduct of the patient.™ The Schus-
ters appealed. The Wisconsin Supreme
court reversed and remanded the case

432

Pettis

holding that appellants original com-
plaint did allege legally cognizable
claims suitable for the jury. The court
specifically rejected the contention that
liability should not attach in the absence
of a readily identifiable victim. The
court instead relied upon extensive case
law which established that hability could
attach despite absence of privity.”® What
is most significant about this case is that
despite the fact that the record on appeal
contained little more than the original
complaint and answer. the court at the
request of both parties agreed to exam-
ine the policy issues involved in the case.
Specifically. the court was asked to de-
termine whether public policy would
generally preclude the imposition of li-
ability in all cases in which allegations
of a psychotherapist’s negligent treat-
ment and diagnosis, failure to warn third
parties, or failure to seek commitment
are made. After an extensive review of
the literature and relevant case law be-
ginning with the Tarasoff case. the court
held:

.. .there most assuredly exist meritorious pub-
lic policy concerns regarding the imposition of
liability upon psychotherapists for harm re-
sulting from the dangerous acts of their pa-
tients. These arguments. including confiden-
tiality. unpredictability of dangerousness of pa-
tients. concerns that patients are assured the
least restrictive treatment and that imposition
of liability will discourage physicians from
treating dangerous patients, present significant
issues of public policy. However. neither the
possible impact that limited intrusions upon
conlidentiality might have upon psychothera-
pist-patient relations, nor the potential impact
that the imposition of liability may have upon
the medical community with respect to treat-
ment decisions, warrants the certain preclusion
of recovery in all cases by patients and by the
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victims of dangerous patients whose harm has
resulted directly form the negligence of a psy-
chotherapist.”®

Given this court’s thorough review of
the literature on these issues and its spe-
cific coverage of the issues most often
raised by psychotherapists as defenses in
these cases and in the literature. this case
is likely to influence other courts to con-
tinue this trend toward imposition of
liability in the absence of a foreseeable
victim.

Discussion

Thesec cases raise new issues for psy-
chotherapists. It may be clear that a
patient judged dangerous to self or oth-
ers or gravely disabled is committable.
What. however, is the responsibility of
the psychotherapists, with regard to the
patient’s operation of a motor vehicle.
when faced with a patient who at the
point of evaluation is judged not com-
mittable but who has a history of non-
compliance with medications with re-
sultant psychosis? Moreover, what is the
applicable legal standard?

A review of case law since Tarusoff

and these driving cases in particular
yields a confusing array of decisions and
rationales. making it particularly diffi-
cult to determine what coherent princi-
ples apply, if any. In the closely related
negligent release cases, it has long been
established that an ordinary negligence
duty exists for harm caused by patients
negligently allowed to escape or dis-
charged from inpatient facilities. To the
extent that the duty in negligent release
cases is to the unidentified victim. nei-
ther Tarasoff nor the driving cases have
broadened the scope of the duty. Rather.,
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Tarasoff is notable for extending the
duty to outpatient circumstances in
which the psychotherapist had never ex-
ercised physical control over the patient.
and the driving cases evince a trend to
include an ever-expanding scope of dan-
gerous activity for which a therapist may
be held liable irrespective of whether
negligence existed at the time of dis-
charge. Moreover. in a case such as
Nuidu v. Laird* the court has added
confusion to the issue of proximate
cause by finding hability five and one
half months after the patient was dis-
charged. The trend clcarly suggests that
courts regard the protection of the public
as superior to confidentiality when the
two are in conflict.’' And while common
law negligence® standards were applied
where relevant. the courts reach different
conclusions regarding issues of foresee-
ability and whether liability attaches
when no identifiable victim is known.
The issue of foresecability is particularly
strained 1n these driving cases. And
while the Turasoff progeny receive credit
for leading the trend toward holding a
psychotherapist responsible to the uni-
dentifiable victim. this is not new law
nor is it a product only of Tarasoff or its
lincage. Instead, this concept owes its
genesis to the minority view in the sem-
inal case on foreseeability, Pulsgraf v.
Long Island R.R. Co.** in which three
judges first raised the issue of a duty to
all injured victims of a negligent act or
omission irrespective of their proximity
to the negligent act. Applied to driving,
this creates an impossible burden to the
therapist who has no particular skill re-
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lated to evaluating driving ability and
even less ability to predict “dangerous
driving.”

The law defines negligence as “con-
duct which falls below the standard re-
quired by law for the protection of others
against unreasonable risk of harm.™ In
professional negligence the therapist is
held to a so-called community standard
that has increasingly become a national
standard. The standard in a particular
suit is established by the expert testi-
mony of members of the professional
community presumably familiar with
the applicable standard of care in the
circumstances at issue. Mills,* in a well
conceived article. endorses the “substan-
tial departure from ordinary clinical
practice™ approach first suggested by the
Supreme Court in Youngherg.’® He pro-
poses that the courts adopt the more
flexible “substantial departure” test in
the majority of cases that involve psy-
chiatric negligence.’” Rather than hold a
therapist to the standard of care estab-
lished by plaintift’s expert, the “substan-
tial departure test” would ask whether a
therapist’s treatment and diagnosis sub-
stantially departed form that psycho-
therapists ordinarily provide. He con-
cedes the rather fine distinction it entails
but believes it offers the court greater
latitude in determining whether a doctor
deviated from conventional practice to
an extent sufficient for hability to attach.
He asserts ~. .. the standard of substan-
tial departure allows a defendant to
avoid hability whenever he or she acted
in reasonable good faith and where the
Iiterature and conventional practice
does not suggest that he or she needed
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to do a good deal more than was done™.*
Whether or not courts will apply such
a test remains to be seen. and it may be
doubtful that under such a test results
would differ given the policies that ap-
parently drive many judicial decisions.
Application of such a test is also not
likely to obviate the court’s dependence
on experts who notoriously disagree on
the standards at issue in individual cases.
However, the application of such a test
would shift the focus of attention to the
therapist’s behavior rather than the vic-
tim’s injury. a seemingly appropriate fo-
cus in a negligence analysis. Such a shift
in focus might also serve to diminish the
contaminating effect of the “hindsight
bias.”™* which results from the inescap-
able retrospective refraction that accom-
panies Injury cases. Moreover, Mills
points out that such a shift in focus also
seems particularly pertinent to cases in-
volving the infant and unreliable science
of danger prediction. The application of
the “substantial departure test”™ merits
serious consideration by the courts.
However. the real forum for addressing
the confusion that results from the cur-
rent absence of meaningful standards
may be the legislative. This seems par-
ticularly true given the threat of strict
liability that could nghtfully be con-
strued as the specter on the horizon.
Felthous.* citing the confusing array
of decisions in these cases, points out
that 1t would more appropriately be the
province of legislative bodies to decide
the policy issues involved with this
threatening evolution. He states, “If any
type of warning or reporting is desired
as a matter of public policy to prevent
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automobile accidents caused by psychi-
atric patients, this ought to be addressed
legislatively. Statutory law has the virtue
of clarity and consistency not found in
jurisprudence based on individual
cases.”

The legislative approach has indeed
borne fruit in several jurisdictions. In
responsce to the combined eftorts of ther-
apists from various disciplines as well as
the recommendations of the American
Psychiatric Association. states such as
California. Michigan, and Massachu-
setts, among others, have passed legisla-
tion that limit the scope of the duty to
protect imposed by Turasoff and its
progeny. These states have passed legis-
lation that limit the liability in duty to
protect cases to serious threats toward
an 1dentifiable victim. The states vary in
what is required of the therapist before
the duty to protect is discharged making
it important for clinicians to be familiar
with the language of the applicable stat-
ute.

It seems incumbent on the mental
health professions to continue to estab-
lish appropriate standards and to take
an active role in policy development in
state and federal forums. It 1s clear that
more solutions should be considered
and proffered for. at the very least. heu-
ristic value as the controversy over thesc
issues continues and solutions are
sought. Godard and Bloom.*' in their
review of these issues. reach similar con-
clusions and specifically admonish psy-
chiatrists to actively resist the imposition
of the responsibility for the prediction of
driving ability. Until, however. there are
more and better data on such issues as
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ability to predict dangerousness and un-
til courts and legislatures are persuaded
by them, psychotherapists will have to
rely on a reading of statutory and case
law to determine what duties the courts
might impose.

Conclusion

While it may be that courts continue
to apply a negligence analysis to these
cases, they do not do so instructively;
instead this analysis precipitates a major
disappointment with the process. No
clear standard of acceptable behavior on
the part of a therapist emerges in a re-
view of these cases. However. a few
points do scem clear. First. the court is
likely to continue the trend of seeking
out ways to compensate unfortunate vic-
tims in these cases. whether or not the
result approaches strict liability. Second.
it should come as no surprise that atten-
tion to detail on the part of the therapist
is paramount. Previous medical records
should be carefully reviewed, and refer-
ring therapists or physicians should be
contacted to complete a careful history.
Second opinions will probably be helpful
in establishing accord with applicable
standards of carc when deciding on priv-
ileges for outpatients that may include
driving and when considering discharge
planning. When there is no reason. other
than the patient’s potentially dangerous
driving, for continued confinement and
the decision is made to discharge. it may
be necessary. in addition to warning the
patient against driving. to contact the
local Department of Motor Vehicles
with information regarding the patient’s
potential danger to the public (analo-
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gous to the option of warning the police
when patient is potentially violent per
Tarasoff).

Felthous* suggests that a trial of hav-
ing the patient drive with a staff member
be attempted before the patient is dis-
charged when a clinician has reason for
concern about an inpatient’s safe driv-
ing. This solution 1s problematic given
that staff are not typically trained to
perform such a function and it would
entail an additional burden on already
severely limited resources. Moreover, it
remains unclear what threshold should
trigger such actions by the therapist. For
now, consultation with colleagues and
members of the trcatment team provides
the greatest protection against allega-
tions of negligence, though uncertainty
may remain ineradicable. Experts cur-
rently disagree whether a driving history
should become an integral part of his-
tory taking. Some feel that routinely tak-
ing a driving history creates a practically
unattainable standard of care. Others
believe 1t a question of whether clear
benefit to risk management approaches
outweighs the risk of adding yet another
hook on which to hang an assertion of
negligence.

The driving cascs reviewed here rep-
resent a significant stretch from the orig-
inal Tarasoff duty. The disturbing trend
toward imposing liability whenever
there is injury can only generate coun-
terproductive uncertainty and anxiety
for therapists. As we contend with these
uncertainties, we will develop further
studies and analysis and continue our
efforts to persuade decision makers.
judges and legislators, that bad cases do
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not make good law. and that social pol-
icy is properly the province of the legis-
lature.
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