
Waiving Death Row Appeals: 
Whose Right Is It Anyway? 
Kenneth J. Weiss, MD 

Death row prisoners may elect to forgo appeals, thus hastening execution. There 
are many reasons for such a decision, including depression, psychosis, incom- 
petence, conditions in  prison, and others. Due to the gravity of the sentence, and 
the states' duty to ensure fairness, some jurisdictions impose restrictions on the 
waiver. An inmate who lacks trial competence may be subject to a habeas corpus 
hearing and the appointment of a "next friend," often a family member. Moreover, 
the Constitution forbids execution of the "insane." The decision, then, may be 
taken out of the inmate's hands. The author outlines the various tests for compe- 
tence to waive appeals. The Pennsylvania case of Gary Heidnik (In re Heidnik, 112 
F.3d 105 (3rd Cir. 1997); and In re Heidnik, 720 A.2d 1016 (Pa. 1998)) illustrates the 
issues surrounding waiver of appeals that concern psychiatrists, attorneys, and 
judges. Following a discussion of Heidnik and related cases, the author offers a 
proposal for a classification of types of inmates requesting waiver. 

Furiosus solo furore punitur [Madness is its 
own punishment].-Blackstone 

An inmate sentenced to death may not be 
executed while "insane," a condition usu- 
ally construed as incompetent to under- 
stand the nature of the sentence and its 
implications. To do so would be contrary 
to the Eighth Amendment's ban on cruel 
and unusual punishment.' It is also un- 
constitutional for an incompetent prisoner 
to make critical legal  decision^.^ Con- 
sider. however, the following: an "in- 
sane" prisoner is never competent to as- 
sist counsel in raising the issue, whereas a 
competent prisoner is never "insane" 

Dr. Weiss is in the private practice of forensic psychiatry 
and is Medical Director of Delaware Valley Research 
Associates, Inc., a clinical trials company. Address 
correspondence to: Kenneth J. Weiss, MD, 133 Ivy 
Lane, King of Prussia, PA 19406-2101. E-mail: 
kweiss@hslc.org 

enough to stay an execution. Yet, these 
issues are litigated constantly. Among the 
more bizarre permutations is an inmate's 
request to let the execution go forward. 
perhaps striking the average citizen as 
" crazy." How these matters get sorted out 
is the subject of this article. 

Forensic psychiatrists, within correc- 
tional facilities or as expert witnesses, 
may be called on to assess the mental 
state of a death row inmate wishing to 
stop the appeal process. In effect, the 
inmate is asking for a speedy execution. 
There is no automatic presumption that 
such a person be considered incompetent 
or "insane."* Due to the gravity of the 
situation, extra caution is justified. There 

* The reader will have to excuse the repeated use of the 
word insune; it appears regularly within the case law. 
Consider it to mean not responsible with respect to 
execution worthiness. 
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is no right to demand execution. In such 
cases, there are intersecting and often 
conflicting forces acting: the inmate's 
manifest desire to move toward execu- 
tion; the state's duty to ensure fairness in 
carrying out the execution; and third par- 
ties-the inmate's family and lawyers op- 
posed to capital punishment-who at- 
tempt to forestall or derail the process. 
This article examines those forces 
through a Pennsylvania case, that of Gary 
Heidnik, who sat on death row asking for 
execution, while two prongs of attack on 
his execution went on independently: the 
argument that he was incompetent to be 
executed, and the argument that he was 
incompetent to represent his own best 
interest. After a summary of the case, the 
discussion will move into a broader look 
at the psychiatric issues in postconviction 
relief and then at a proposed clinical ty- 
pology of inmates who waive appeals. 

Commonwealth of Pa. v. Heidnik 
Gary Heidnik, notorious in Philadel- 

phia for his "house of horrors," kid- 
napped and tortured six women in 1986 to 
1987, killing two. In 1988 he was con- 
victed of two counts of first-degree mur- 
der and sentenced to death on each. 
Though he petitioned the state courts not 
to appeal, he was the subject of a manda- 
tory state review. The State Supreme 
Court affirmed the conviction and sen- 
tence. The governor at that time did not 
sign a death warrant. However, the 
present governor first signed one on 
March 20, 1997. Weeks later, attorneys 
seeking to halt the execution filed a peti- 
tion for a stay in a state court in Philadel- 
phia. They asserted that Heidnik was not 

competent to be executed, claiming that 
to do so violated the Constitution's ban 
on cruel and unusual punishment. 

Heidnik testified on April 14, 1997. He 
said several things that would tend to 
raise suspicion about his mental capaci- 
ty-some contradictory, others clearly 
delusional. For example, he repeated that 
he did not wish to appeal. but asserted his 
innocence; he ascribed the murders to 
others, saying that the FBI could help 
establish his innocence. He asked to be 
executed, asserting-in a manner some- 
where between political rhetoric and psy- 
chosis-that his death would help abolish 
capital punishment: "When you execute 
an innocent man. . . you know there will 
be no more capital punishment in this 
state and possibly anywhere else in this 
country."' 

Dr. John O'Brien was appointed to 
conduct a psychiatric examination. He 
did so in the presence of attorneys on both 
sides. The judge heard testimony from 
Dr. O'Brien, who testified that Heidnik 
understood that he was to be executed and 
the reason for it. On this basis, the court 
denied a stay. The Center for Legal 
Advocacy and Defense Assistance 
(CLEADA), with Heidnik's daughter 
nominally as the petitioner, applied to the 
Pennsylvania Supreme Court for a stay of 
execution. The decision would not come 
for over a year. It is noteworthy that, for 
the appeals within the state, the petition- 
ers were, at the lower court level, attor- 
neys from CLEADA and attorney Wil- 
liam Costopoulos, who were never 
retained by Heidnik nor appointed to rep- 
resent him. In the state Supreme Court 
case, Heidnik's daughter was accepted as 
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next friend without a formal adjudication 
(she had already been given standing in 
federal court). 

Shortly before the state Supreme Court 
considered the request for a stay, 
Heidnik's daughter, as next friend, peti- 
tioned the federal district court for a stay 
(argued April 17, 1997; decided April 18, 
1997). Rather than using an "insanity" 
argument, the petitioner sought to show 
that Heidnik could not rationally make 
the request to stop the appeals. Using this 
approach, the question was whether he 
had a mental disease that could substan- 
tially affect his decision-making capacity. 
If so, his daughter could be appointed to 
pursue the appeals on his behalf. To that 
end, the petitioners solicited opinions 
from two psychiatrists and a psycholo- 
gist, Drs. Bemstein, McKenzie, and Well- 
man, who had examined Heidnik in 
prison. After hearing from the three ex- 
perts that Heidnik was incompetent to 
assist counsel and from Dr. O'Brien that 
he was competent, the district court con- 
cluded on April 16, 1997. that Heidnik's 
daughter had not met her burden (on the 
competency issue, not the question of le- 
gal standing). and the court denied her 
petition. 

In a flurry of last minute activity, an 
appeal was made to the Third Circuit 
Court of Appeals. This time, the testi- 
mony of the prison-based experts, to the 
effect that Heidnik lacked capacity, was 
given greater weight. Accordingly, the 
Third Circuit stayed the execution and 
appointed a next friend. The court's rea- 
soning is reminiscent of Justice Mar- 
shall's in Ford v. Wainwright, citing the 
earlier decision in Ake v. 0klahoma4: be- 

cause psychiatric opinions are often in 
disagreement, the factfinder should rely 
on the information gathered by the defen- 
dant's doctor and other reliable sources, 
rather than just the state-appointed ex- 
pert's information and opinion. Thus, the 
likelihood of error is reduced. Following 
this ruling, the Philadelphia district attor- 
ney persuaded the United States Supreme 
Court to lift the stay, although the deter- 
mination of incompetence was not ad- 
dressed. 

Returning to the case of Heidnik's 
competence to be executed, the appeal to 
the Pennsylvania Supreme Court was 
based on Heidnik's apparent "insanity." 
The case was argued on April 29, 1997. 
and decided on August 19, 1998. This 
Court concluded that the inmate was 
competent to be e ~ e c u t e d . ~  The basis for 
the decision was Heidnik's apparent com- 
prehension of the reason for the death 
penalty and its implications, the standard 
suggested in Ford. There was also a dis- 
cussion of the legal matter of Heidnik's 
refusal to appeal. The court was well 
aware of the paradox embedded in the 
issues before it: "If [the prisoner] cannot 
comprehend the reasons for the penalty or 
its implications, he cannot conceive of the 
need to take any measures to postpone it. 
Conversely, if he can conceive of such a 
need, by definition he must comprehend 
the implications of the penalty, and the 
very filing of the application would refute 
its s~bstance."~ However, the decision 
glossed over the obvious mental illness 
Heidnik had displayed, relying on the 
narrower test of what the inmate under- 
stood (concretely) about the punishment. 

Pennsylvania had adopted the Ford 
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reasoning in Commonwealth v. Jermyn,' 
decided by the state's Supreme Court in 
1995. Jermyn is consistent with case law 
dating to at least 1955,~  to the effect that 
no insane person can be tried, sentenced, 
or executed. The court in Commonwealth 
v. Moon8 had cited Blackstone's Com- 
mentaries as an authority rooted in En- 
glish common law. The test for "sanity" 
in ~ e r m y n ~  is simple: whether the person 
"comprehends the reason for the death 
penalty and its implications." In the Jer- 
myn decision, the court had an opportu- 
nity to use a broader definition, borrowed 
from the Mental Health Procedures Act. 
There, a person charged with a crime (as 
opposed to someone on death row) would 
be incompetent if "substantially unable to 
understand the nature and object of the 
proceedings against him or to participate 
and assist in his defense.'j9 The decision 
alluded to the idea that, because an in- 
mate might be incompetent to handle his 
appeals, the only way to bring it to light 
would be to have someone act as next 
friend. The court deferred to the federal 
system for that piece of the litigation. 
Ultimately, neither the state nor the fed- 
eral courts maintained the Third Circuit's 
ruling that Heidnik lacked the capacity to 
represent his own interest. 

The 1998 state Supreme Court deci- 
sion, therefore, endorses the minimal 
Ford standard, while acknowledging the 
issue of competence as it relates to func- 
tional capacities to assist counsel. 

To summarize the case: Heidnik, pro- 
claiming his innocence, manifestly re- 
fuses appeals; against his wishes, attor- 
neys and his own daughter take up the 
cause, using a two-pronged approach; the 

federal court of appeals sees the psychi- 
atric issue, to the extent that it grants 
Heidnik's daughter next friend status; 
Pennsylvania's high court maintains that 
Heidnik meets the test for competence to 
be executed; and the U.S. Supreme Court 
lifts the Third Circuit's stay of execution. 
Last minute appeals to federal courts by 
Heidnik's daughter were not successful; 
because Heidnik was competent, the next 
friend lacked legal standing. Heidnik was 
executed on July 6, 1999. 

Can Two Prongs Make A Right? 
As implied in the Heidnik decisions, 

parties seeking to stay the execution of an 
inmate make a variety of arguments. Of- 
ten, postconviction relief is unrelated to 
psychiatric issues. On the other hand, 
given the realities of death row, mental 
health concerns become prominent as ex- 
ecution nears. When the inmate attempts 
to derail the appeal process, family mem- 
bers and death penalty opponents often 
use a two-pronged approach: incompe- 
tence to be executed and incompetence to 
assert a meaningful waiver of rights. In 
the first instance, the court relies on the 
minimal standard established in Ford or 
its local derivatives. In the second, the 
petitioning party must demonstrate that 
the inmate is not competent and that the 
petitioner has a genuine interest in the 
matter, following the U.S. Supreme 
Court's decision in Whitmore v. Arkan- 
sas.'' Before discussing Heidnik further, 
a brief look at these decisions is in order. 

Ford v. Wainwright This landmark 
decision' examined the fate of a Florida 
death row inmate who became "insane" 
and the procedures used to hear evidence 
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during trial. Alvin Ford, who was not 
mentally ill by history, became psychotic 
while incarcerated, about eight years after 
his conviction. He developed bizarre, per- 
secutory delusions, receiving a diagnosis 
of paranoid schizophrenia from a defense- 
appointed psychiatrist. When Ford's attor- 
ney invoked Florida's procedure for assess- 
ing competence of a condemned inmate, 
three psychiatrists were appointed. Each ar- 
rived at a different diagnosis, but all three 
concluded that he was competent. The gov- 
ernor signed a death warrant. After a tortu- 
ous course, the case came before the U.S. 
Supreme Court in 1986. 

A five-to-four majority decided the 
case. Justice Marshall delivered the opin- 
ion, concluding that the Constitution 
barred execution of the insane. The com- 
mon law reasons for this are: questionable 
retributive value, no deterrence value, and 
that it "simply offends humanity."+ The 
Court also found deficiencies in Florida's 
procedures to ensure that an insane pris- 
oner was not executed. For example, 
there was insufficient opportunity for the 
defense to present a full range of psychi- 
atric data4 or to cross-examine state-ap- 
pointed witnesses." Concurring Justice 

Quoting Hlackstone's 1769 Conirnenrrrries, Justice 
Marshall noted: "[IJdiots and lunatics are not chargeable 
for their own acts, if committed when under these inca- 
pacities: no, not even for treason itself. Also, if a man in 
his sound memory commits a capital offence, and before 
arraignment for it, he becomes mad, he ought not to be 
arraigned for it: because he is not able to plead to it with 
that advice and caution that he ought. And if, after he has 
pleaded, the prisoner becomes mad, he shall not be tried: 
for how can he make his defence? If, after he be tried 
and found guilty, he loses his senses before judgment, 
judgment shall not be pronounced; and if, after judg- 
ment, he becomes of nonsane memory, execution shall 
be stayed: for peradventure, says the humanity of the 
English law, had the prisoner been of sound memory, he 
might have alleged something in stay of judgment or 
execution." 

Powell did not think that full-scale insan- 
ity trials were necessary. Four justices did 
not believe that there was an Eighth 
Amendment issue at all. Justice 
O'Connor, with Justice White concurring, 
suggested that there was too much atten- 
tion paid to the procedures. because a 
condemned prisoner's rights were upheld 
at earlier stages.I2 This suggestion con- 
trasts with the Court's earlier standard of 
"sufficient doubt" of trial competence to 
trigger a hearing, in Pate v. rob ins or^.'^ 

Whitmore v. Arkansas In this I990 
U.S. Supreme Court decision,'" issues of 
waiver, competence and next friend status 
were considered. Whitmore, who was not 
the inmate in question, was another man 
on death row attempting to stand in as 
inmate Ronald Simmons' next friend. 
Simmons had been convicted of multiple 
murders. Consistent with Arkansas law at 
that time, he was permitted to waive di- 
rect appeal, after the trial court found he 
was competent to do so. The state Su- 
preme Court affirmed the waiver as 
knowing and intelligent. Whitmore's ar- 
gument to the U.S. Supreme Court was 
that the state's failure to conduct a man- 
datory review of the conviction and sen- 
tence was a violation of the Eighth and 
Fourteenth Amendments. As it turns out, 
Whitmore failed to demonstrate legal 
standing and was thus denied a hearing. 
For present purposes, however, a consti- 
tutional standard was implied for the ad- 
judication of the psychiatric issues. If 
"the defendant has given a knowing, in- 
telligent, and voluntary waiver of his 
right to proceed. and his access to court is 
otherwise unimpeded," then he may act in 
his own behalf.15 This had been ad- 
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dressed in the celebrated 1976 case of 
Gary ~ i l m o r e . ' ~  His mother could not be 
appointed as next friend because the pris- 
oner was competent. Generally, once 
standing is established, the issues are psy- 
chiatric and the court must hear evidence. 

Thus, an inmate wishing execution 
may undergo a two-pronged attack on 
hisher autonomy. It is quite possible to 
be judged "Ford sane" and "Whitmore 
incompetent."* In this scenario, an inmate 
incompetent to assist counsel can be the 
subject of continued appeals-and then 
be executed at the end of the process, a 
sane person. Having determined whether 
the defendant has the capacity to under- 
stand the proceedings and assist counsel, 
essentially a ~ u s k ~ ' ~  standard, there is a 
further question of whether the decision 
to waive rights was in fact rationa~.~' 
The presence of a mental condition that 
may substantially affect the inmate's ca- 
pacity to act rationally may satisfy the test 
under Whitmore. Whereas one might 
think that hastening execution is facially 
incompetent, courts definitely do not take 
this view. Indeed. the sentiment in some 
quarters for speedy executions is au cou- 
rant. 

Some states make it more difficult for a 
death row inmate to terminate appeals. 
For example, in New Jersey, John Martini 
attempted to waive postconviction relief 
(PCR).19 Under New Jersey law, a defen- 
dant does not have the right to waive a 
sentencing hearing, to waive mitigating 
factors, or to waive an appeal. The Mar- 
tini decision concerned whether a defen- 

$ Indeed, this was true of Heidnik, although the Whit- 
more argument ultimately failed. 

dant, having had the preliminary reviews, 
can then waive PCR. The New Jersey 
Supreme Court said no.I9 The chief rea- 
son is that certain issues can only be 
raised in PCR, for example, a reexamina- 
tion of the evidence used to convict, new 
evidence, and issues of racial or other 
bias. Thus, the Martini decision asserts 
that the issues embedded in a properly 
fashioned PCR application are too funda- 
mental to be disposed of by the defen- 
dant. 

In conclusion, it appears as if death row 
inmates have a qualified "right" to waive 
appeals. This is different from saying that 
an inmate may demand and receive 
speedy execution, and it is legally distin- 
guished from the "right to die."20 What 
about the defendant who wishes death 
over life in prison-a personal choice? A 
1978 Pennsylvania decision addressed 
this situation: "The waiver concept was 
never intended as a means of allowing a 
criminal defendant to choose his own sen- 
tence. . . . [T]o do so would result in state 
aided ~uicide."~'  New Jersey also notes 
that the integrity and reliability of the 
death sentence transcends the preferences 
of individual defendants.19   he states 
have various procedures to protect the 
inmate against misuse of capital punish- 
ment, thus placing some obstacles in the 
path to execution. And what of the inmate 
who becomes rehabilitated during the 
death row appeals process?22 There is 
little to halt the machinery of state-sanc- 
tioned execution. 

Discussion 
It is not uncommon for criminal defen- 

dants to use tactics that would tend to 
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Table 1 
Shortening the Time to Execution: 

Defendants' Tactics 

Defendant requests that, at trial, no mitigating 
evidence be presented. 

Defendant requests that the jury return a 
sentence of death immediately after 
conviction. 

Defendant requests that no appeal of the death 
sentence be undertaken. 

Termination of the appeal process (generally 
after an automatic direct appeal and review). 

Proffer of evidence of (Ford) competence to be 
executed; or rebuttal of psychiatric testimony 
claiming "insanity" (inmate may be the 
respondent here). 

Proffer of evidence of (Whitmore) competence 
to represent one's best interest; or rebuttal of 
psychiatric testimony claiming the presence 
of a mental state that may substantially 
affect capacity to waive rights knowingly and 
intelligently (also as respondent). 

shorten the time to execution (see Table 
1). The most famous case of waiver of 
appeals is that of the psychopathic serial 
killer Gary Gilmore, the subject of Nor- 
man Mailer's The Executioner's Song. 
Gilmore, who was executed by a Utah 
firing squad in 1977, was the first man to 
die after the death penalty was reinstat- 
ed." Gilmore was examined and found 
competent, thus barring his mother from 
interceding. Presumably, he would have 
been Ford-competent as well. 

Heidnik, in contrast, had a genuine his- 
tory of paranoid schizophrenia. Psychiat- 
ric testimony was proffered at the guilt 
phase but not at the penalty phase of his 
trial. His postconviction posture had been 

that he was innocent, attributing the 
deaths to corrupt police and others. He 
was not permitted to forgo direct appeal 
and standard review. There was little ac- 
tivity in the case for nearly a decade, 
because former Governor Casey was re- 
luctant to sign death warrants, unlike 
Governor Ridge. Heidnik conveyed some 
of the bravado reminiscent of Gilmore, 
but there is a clear difference: Gilmore, a 
classic sociopath, did not have manifest 
delusional thought, whereas Heidnik 
made little effort to hide it.24 Various 
psychiatric conditions have been cited as 
bases for a competency evaluation; for 
example, congenital or acquired cognitive 
deficits, schizophrenia, depression, per- 
sonality disorder, and posttraumatic stress 
disorder. Thus, there would appear to be 
ample opportunity for psychiatric input. 

Competency Algorithm How can it 
be that the same man can be competent to 
be executed but incompetent to waive 
appeals? A facile, but largely true, answer 
is that such an anomaly is an artifact of 
chaos in the courts. That is, although 
some of the constitutional issues appear 
to be resolved, the methodology for de- 
termining mental capacity is, as always, 
more art than science. However. courts do 
not always hear exhaustive testimony, 
and the U.S. Supreme Court has been 
known to show reluctance in barring 
states from carrying out constitutionally 
sound executions.25, 26 Nevertheless, a 
death row inmate requesting a habeas 
corpus hearing, even after years of am- 
bivalence or at the hour before execution, 
must be heard.27 Federal case law since 
the 1966 Rees v. Payton decision is clear 
that a waiver of appeals may be "the 
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product of a mental disease, disorder, or 
defect,"28 and thus incompetent. How- 
ever, once the court determines that the 
inmate is competent, there may be no 
basis for a stay when a next friend peti- 
t i o n ~ , ~ ~  as in Heidnik's case. 

A defendant must be able to assist in 
his own defense.30 A 1994 U.S. District 
Court decision, In re C o c k r ~ m , ~ '  pro- 
vides, in the author's view, a sound algo- 
rithm for assessing competence to waive 
appeals, based on principles of trial com- 
petence. The standard, per Cockrum, re- 
quires that three questions be answered: 
"(1) Is the person suffering from a mental 
disease or defect? (2) If the person is 
suffering from a mental disease or defect, 
does that disease or defect prevent him 
from understanding his legal position and 
the options available to him? (3) If the 
person is suffering from a mental disease 
or defect which does not prevent him 
from understanding his legal position and 
the options available to him, does that 
disease or defect, nevertheless, prevent 
him from making a rational choice among 
his options?"32 Cockrum had been noted 
to have depression, posttraumatic stress 
disorder, and possibly delusions. The 
standard endorsed here is a useful blue- 
print for forensic psychiatrists. It elevates 
the perfunctory, concrete test to a func- 
tional level; that is, it asks about whether 
the individual is able to apply knowledge 
in a rational fashion. In the case of 

order) or ambivalence (e.g., in borderline 
personality disorder).33 

RAPID-PC The following is a pro- 
posal for a typology of death row inmates 
wishing to speed up execution (hence the 
acronym "RAPID-PC," for rapid postcon- 
viction; see Table 2). The list is not in- 
tended to be exhaustive, nor does it imply 
that there are either bright-line distinctions 
among the types or pure culture forms. For 
heuristic and practical purposes, these ex- 
amples will alert expert witnesses to oppor- 
tunities for presenting relevant testimony. 
The author will solicit case examples and 
revisions of the schema, and present a 
fleshed-out version in a future cornmunica- 
tion. 

As hard as death penalty opponents and 
inmates' families may strain to make the 
waiver of appeals seem irrational by its 
very nature, we must first acknowledge 
the possibility that such an act may be 
rational.$ Perhaps Gary Gilmore, going 
down in a macho blaze of glory, repre- 
sents this archetype. Questioning the in- 
mate's competence is often a part of the 
appeals process when waiver is re- 
quested. Potential expert witnesses must 
be prepared to arrive, sometimes, at the 
unhappy conclusion that the waiver is not 
the product of a mental condition. The 
genuinely altruistic inmate would seem to 
be rare, although one can easily envision 
such a man thinking, "The world would 

Heidnik, he passes the first two questions - 
"n Martini, 677 A.2d at 1118, dissenting Justice 

but fails on the third: the basis for his Coleman cites California Supreme Court Justice Brous- 

choice is essentially delusional. Inmates sard: "A man facing the awful alternatives of execution 
or life imprisonment without possibility of parole could 

with personality disorders are likely to rationally prefer execution, or at least feel that the com- 

pass the third test, despite their strange- parative advantage of life imprisonment was not wonh 
the humiliation and loss of dignity entailed in the pre- 

ness (e.g., in schizotypal personality dis- sentation of mitigation evidence [at 11181." 
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Table 2 
Proposed Subtypes of Waivers of Death Row Appeals (RAPID-PC) 

Type of 
Waiver Description 

Rational - Inmate believes penalty is appropriate; remorseful and weary of prison, 
but not depressed 

Altruistic Inmate believes it is good to bring closure to the victim's family; endorses 
a general deterrence purpose to execution 

Psychotic Decision to die subserves a delusion, e.g., that when society sees an 
"innocent" man executed, it will end capital punishment 

Incompetent Inmate is unable to appreciate risk-benefit analysis; may have dementia 
(e.g., AIDS), borderline, schizotypal, or narcissistic personality disorder, 
or mental retardation 

Depressive Inmate is suicidal, hopeless; "state-assisted suicide" 
Political A political terrorist might reject the legitimacy of the court or political 

system and therefore refuse to engage in or recognize the legitimacy of 
the legal process 

Coerced Inmate is under undue influence from others; a response to intolerable 
prison conditions but is not primarily depressed or psychotic 

be a better place without me."" At other 
times, contrite rhetoric is used to gain 
sympathy in eleventh-hour appeals. A 
condemned man's arguing that his execu- 
tion will be a general deterrent may be a 
form of miseducated altruism. 

Mr. Heidnik is a good example of the 
psychotic waiver. although it is not diffi- 
cult to see how Pennsylvania courts at all 
levels have declared him death-competent 
(using the minimal Ford-type standard). 
Surely, no one takes seriously as a polit- 
ical posture his declaration of martyrdom 
in the name of stopping capital punish- 
ment. One could argue, on the other hand, 
that he was using a brilliant tactic of 
paradoxical intention-Go ahead and kill 
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Martini, in an affidavit, stated: "The longer I live, the 
more my family name is damaged by publicity about my 
crime. . . . In my view, the action that the public de- 
fender wishes to take on my behalf will only delay the 
time for my death, cause my victim's family more pain, 
and cause me to endure for a longer time the intolerable 
conditions I am living under in prison [677 A.2d at 
1 1151." 

me!-and therefore malingering. Here we 
have an abundance of delusional material 
and bizarre behavior. Indeed, the federal 
court of appeals acknowledged his func- 
tional deficits in representing himself. 
Thus, his waiver may have been function- 
ally inconzpetent. A lack of competence 
may be subtle and capricious. For exam- 
ple, one Pennsylvania inmate refused to 
continue his appeals after his colored pen- 
cils were taken (it was his only way of 
communicating with his son, since pens 
and pencils were "weapons").34 

The depressive waiver would appear 
prevalent, given prolonged social isola- 
tion, learned helplessness. and acquired 
hopelessness on death row. The author 
speculates that lowered brain serotonin 
(actually 5-HIAA in cerebrospinal fluid), 
which is common among violent offend- 
ers and suicide victims,35 is present in this 
population as well. Because the death 
penalty is based on lex talionis and not on 
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science, it is unlikely that a biological 
marker will work its way into the calculus 
of punishment in the near term. 

The political waiver is listed as a the- 
oretical type, if it is possible to distin- 
guish a rational ideological decision from 
a distorted, desperate, or psychotic one. 
In one case, the inmate, claiming racial 
discrimination, waived his appeals and 
requested "to die as a prisoner of war."36 
Finally, the coerced waiver may be ob- 
scure, because the forces acting to strip 
the inmate's voluntariness are often sub- 
tle. The most common form would be 
actual prison conditions," followed by a 
breaking of the will by correctional offic- 
ers over time. Because coercion is judged 
by a reasonable person standard," pps- 
chiatric testimony will likely focus on the 
effects, depression and psychosis. 

Conclusions 
The constitutional, political, and moral 

issues embedded within capital punish- 
ment are far from resolved, notwithstand- 
ing important case law and commentary. 
By and large, states take seriously the 
need to review each case before affirming 
the verdict and sentence. When the con- 
demned inmate requests truncation or 
cessation of the appeals, it is appropriate 
to conduct a search for meaning. This 
would necessarily include thorough psy- 
chiatric (as well as psychological and 
neurological) evaluation. The "right" to 
be executed must not be romanticized, as 
the internal forces that shape cognitive 
and emotional states are just as real as 
the external drama. Therefore, psychia- 
trists should be alert to opportunities for 
educating courts about these forces, lest 

we give ground to the practice of exter- 
minating individuals who have genuine 
deficits. 
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