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OnJanuary 21,1999, theCalifornia Supreme Court
addressed the constitutionality of California's Sexu
ally Violent Predator Act (SVPA), which was passed
in1995.1 This act established civil commitment pro
cedures for an individual nearing theendofa prison
sentence whowas deemed a "sexually violent preda
tor."2 Affected individuals challenged the constitu
tionality oftheact. In thecase ofHubbart v. Superior
CourtofSanta Clara County, a unanimous California
Supreme Court held that the civil commitment of
individuals under this statute did not violate the fed
eral or state constitutions.

Background of California's SVPA

In California, thepenalty forrepeat sexual offend
ers who commit crimes by "force, violence, duress,
menace, or fear of immediate and unlawful bodily
injury on thevictim or another person" is 25years to
life imprisonment.3 In response to concerns regard
ing the risk of such individuals reoffending on re
lease, the California Legislature passed the Sexually
Violent PredatorAct, which tookeffect onJanuary 1,
1996.

Under the SVPA, a "sexually violent predator" is
defined as "a person who has been convicted of a
sexually violent offense against two or more victims
for which he or she received a determinate sentence
and who hasa diagnosed mentaldisorder that makes
the person a danger to thehealth andsafety ofothers
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in thatit is likely thatheorshe will engage insexually
violent criminal behavior." According to theSVPA, a
diagnosed mental disorder can include any "congen
ital or acquired condition affecting theemotional or
volitional capacity that predisposes the person to the
commission of criminal sexual acts in a degree con
stituting theperson amenace to thehealth andsafety
of others." The phrase "danger to the health and
safety ofothers" does not require evidence ofa recent
overtactduring the periodof the offender's incarcer
ation.

The SVPA directs the California Department of
Corrections to identify and screen individuals cur
rently serving sentences who may qualify as "sexually
violent predators" no less than six months prior to
theireligibility forrelease from prison. Individuals so
identified are referred forcomprehensive evaluations
to beconducted bytwo psychiatrists or psychologists
employed by the Department of Mental Health. If
the evaluators agree that the offender is "likely to
engage in acts of sexual violence in the absence of
appropriate treatment and custody," the case is re
ferred to the appropriate county counsel for review.
If the county counsel agrees with the assessment, a
petition for commitment is submitted tothe superior
court judge for adjudication.

The state must then prove beyond a reasonable
doubt that theoffender is a sexually violent predator
under the definition of the SVPA. Individuals who
aredeemed to besexually violent predators arecom
mitted for two years to a Department of Mental
Health locked facility with the opportunity for an
annual review hearing. At such a hearing, the state
must continue to show that the offender remains a
"sexually violent predator" utilizing the "beyond-
reasonable-doubt" standard. If the court accepts the
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offer ofproof, theoffender is remanded tocontinued
confinement and treatment.

The SVPA alsodirects that "a personwho iscom
mitted under this articleshall be providedwith pro
gramming by the State Department of Mental
Healthwhich shallafford the person with treatment
for his or herdiagnosed mental disorder." The stat
ute does not require that the offender be deemed
amenable to treatment or willing to participate in
treatment.

Case Background

Christopher Evans Hubbart terrorized young
women in the 1970s and 1980s.4 After breaking into
a home, Mr. Hubbart threatened his victim, tied her
hands together, and placed a pillowcase over her
head. He raped, sodomized, and otherwise inflicted
battery onhis victims.5 His criminal behavior earned
him the name "Pillowcase Rapist." Despite periods
of incarceration and involuntary hospitalizations at
Atascadero State Hospital under the now-defunct
Mentally Disordered Sex Offender statute, Mr.
Hubbart continued to reoffend when released into
the community. Twenty-four rape convictions re
sulted in a total of 14 years in custody.

On January2, 1996, shortlybefore Hubbart's re
lease from prison, thedistrict attorney ofSanta Clara
County filed a petition under California's recently
passed SVPA. Mr. Hubbart met thecriteria ofa sex
ually violent predator as hehad been previously con
victed of two sexually violent offenses andwas deter
mined by two Department of Mental Health
psychologists to be "mentally disordered" and dan
gerous. The evaluators diagnosed Mr. Hubbart as
suffering from anAxis Idisorder, paraphilia, nototh
erwise specified, and an Axis II disorder, personality
disorder, not otherwise specified, with antisocial
traits. Both experts agreed that Mr. Hubbart was
likely tocommit additional sexually violent crimes if
released to the community.

Hubbart demurred to the commitment petition
on thegrounds that theSVPA violated thedue pro
cess, equal protection, and expostfacto clauses of the
United States and California Constitutions. The trial
court overruled the demurrer, and the Court of Ap
peals denied Hubbart's petition for a writ of prohi
bition. Hubbart petitioned the California Supreme
Court for review. The petition was granted, and a
review was conducted subsequent to the United

States Supreme Court's finding thatasimilar Kansas
statute passed constitutional muster.

Hubbart's due process challenge involved three
arguments. First, involuntary commitment must be
limited to persons suffering from a "mental illness."
In contrast, the term "mental disorder" in the SVPA
was overly broadand includedcommitment of indi
viduals characterized primarily byan inability tocon
trol sexually violent behavior. Second, a commit
ment that was dependent on a prediction of future
dangerousness was based only on the "mere likeli
hood" that a similar offense would be committed "at
some unspecified time in the future." Third, the
SVPA failed to guarantee treatment that would pro
vide a "realistic opportunity to be cured."

Hubbart claimed that the SVPA also violated the
equal protection clauses of the federal and state con
stitutions. He contended that sexually violent pred
atorsaresimilar to other mentally disordered persons
released from prison who are subject to commitment
under California's Mentally Disordered Offender
Law or other state civil commitment statutes. Hub
bart argued that the SVPA allowed commitment of
an individual who is merely "likely" to commit a
violent sex offense, whereas other civil commitment
statutes required proof of "substantial danger" or
"demonstrated danger" for commitment.

Hubbart's third claim was that the SVPA violated
the expostfacto clauses of the federal and state con
stitutions by postponing his release from confine
ment and, thereby, altering the consequences of his
criminal behavior after the fact.

California Supreme Court Holds SVPA Is
Constitutional

The California Court reviewed Hubbart's petition
taking into account the United States Supreme
Court ruling inKansas v. Hendricks.6 Like Hubbart,
Hendricks was civilly committed at the end of a
prison term under theKansas SVPA. When theKan
sas Supreme Court held that the statute violated
Hendricks' dueprocess rights, certiorari was granted
by the United States Supreme Court, which ad
dressed many of the same constitutional challenges
raised by Hubbart. The U.S. Supreme Court held
the Kansas SVPA to be constitutional.

With respect to Hubbart's due process challenge
that the use in the SVPA of the term "mental disor
der" instead of "mental illness" led to overinclusive-
ness, the California Supreme Court cited the Hen-
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dricks decision. The Kansas statute uses the terms
"mental abnormality" and "personality disorder"
rather than "mental illness." The U.S. Supreme
Court noted that the phrase "mental illness" has no
"talismanic significance" for purposes of determin
ing thesufficiency ofa civil commitment procedure.
The California Supreme Court concluded that while
the term "mental disorder" differed from the term
"mental abnormality" as used in the Kansas statute,
"these differences in labeling are purely semantical."

Hubbart also had claimed that on the basis of the
UnitedStates Supreme Court's decision in Foucha v.
Louisiana? a diagnosis ofantisocial personality dis
order could never be used as a basis of civil commit
ment. The California Court rejected this argument,
opining that theSupreme Court hadnot rejected the
use of the term "personality disorder" and had con
cluded that Foucha's due process rights had been
violated because Louisiana had confined him "with
out proving that hewas eithermentally ill or danger-
ous.

Finally, the California Supreme Court also re
jected Hubbart's argument that his due process
rights hadbeen violated because theSVPA depended
on unproven and unwarranted predictions of future
dangerousness. The court found that the SVPA does
specifically require a person to have a present mental
disorder that makes him likely to engage in future
sexually violent criminal behavior. The courtupheld
the statute's use of prior dangerous behavior as a
measure that can establish both present mental im
pairment and thelikelihood offuture dangerousness.
Responding to Hubbart's claim that his due process
was violated given thelack ofastatutory guarantee of
treatment, theCourt (citing Hendricks) declared that
"there is no broad constitutional right to treatment
for persons involuntarily confined as dangerous and
mentally impaired, at least where 'no acceptable
treatment exist[s].' "

The Court also rejected Hubbart's equal protec
tion argument, concluding that the SVPA requires
the diagnosis of a current "mental disorder" com
bined with present dangerousness, which is consis
tent with other civil commitment procedures.

Additionally, the Court did not accept Hubbart's .
claim that the expostfacto clauses of the federal and
stateconstitutions were violated byalteringthe con
sequences of his criminal behavior after the fact.
Speaking to this issue, theCourt noted that the leg
islature had disavowed that the SVPA hadanypuni

tive purpose, stating that its intent was to establish
civil commitment proceedings to provide treatment
to individuals who were unable to control their sex

ually violent behavior and labeling such offenders
"not as criminals, but as sick persons." The Court
noted that in Hendricks, the United States Supreme
Court had also rejected the expostfacto argument.

Hubbart had argued that the Hendricks decision
did not applyto hiscase because the CaliforniaSVPA
wasmore punitive and penal than the Kansas statute,
was likely to incur longer periods of incarceration,
and was less likely to engender meaningful treat
ment. The California Court dismissed each of these
arguments in turn and upheld the relevance of the
Hendricks decision to the California case.

Commentary

The California Supreme Court's unanimous deci
sion in theHubbartcase relied heavily on the reason
ing found in Hendricks. Although similarities exist
between the Hubbart and Hendricks cases and be
tween the statutes from which theyderive, four im
portantdifferences are worthnoting. First, Hubbart
claimed an equal protection violation not raised by
Hendricks, albeit one that was rejected by the Cali
fornia Court.

Second, the California SVPA requires a convic
tion prior to commitment, whereas the Kansasstat
ute permits a commitment based either on a convic
tion or a charge involving a sexually violent offense.
Although Hubbart argued otherwise, this require
mentappears to afford an increased measure of pro
tection for offenders in California. A mere charge
cannot trigger the California statute; a finding of
guilt must be present.

Third, the California SVPA requires the commis
sion ofat least two specified sexually violent offenses
asopposed to a charge or conviction ofonlyonesuch
offense as is the case with the Kansas statute.

Fourth, the California SVPA uses the term "men
taldisorder" rather than "mentalabnormalityor per
sonality disorder," as utilized by the Kansas statute.
The California legislature's thinking in thismatter is
hard to deduce. It is not clear that it utilized the term

"mentaldisorder" specifically because thisis the term
used in the DSM-IV. The California Court dis
missed this difference as insignificant, but is it? In a
concurring opinion, California Supreme Court Jus-
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tice Werdegar cautioned: "To the extent the diagno- References
sis simply places a psychiatric label on a particular , Hubbart v. Superior Court, 969 P.2d 584 (Cal. 1999)
character structure or a generalized propensity to do 2. Cal. Welf. &Inst. Code 6600-6609.3 (West 1995)
ill, Fouchds warnings assume more immediate con- 3. Cal. Pen. Code 261(a)(2), 262(a)(1), 264.1, 288(b)(1), 289(a)
stitutional significance." In our view, the ultimate West-1988)
Significance of this nomenclature's use will be deter- 4" Be^neJM^n pursuit ofcriminal justice. The Pubic Interest. Fall
mined by how broadly future courts apply "psychi- 5> HubbsuTv. Superior Court, 58 Cal. RPtr.2d 268,276 (1997)
atriclabels" to potentially dangerous individuals for 6. Kansas v. Hendricks, 117 S. Ct. 2072 (1997)
the purpose of protectingsociety. 7. Foucha v. Louisiana, 112 S. Ct. 1780 (1992)

Volume 28, Number I, 2000 85


