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In December 1993, Garyand JenniferTroxel filed a
petition in Washington Superior Court to obtain
increased visitation with their two granddaughters
under theprovision ofaWashington statuteallowing
any person toseekvisitation ofachild ifthevisitation
could beshown to be in the child's best interest.' The
trial courtgranted increased visitations to thegrand
parents. The Washington Court ofAppeals and the
Washington Supreme Court overturned this deci
sion. The grandparents appealed to the U.S. Su
preme Court seeking increased visitation with their
granddaughters in accordance with the Washington
statute. On June 5, 2000, The U.S. Supreme Court
affirmed the decision of the Washington Supreme
Court and held that the Washingtonstatute relevant
to the grandparents' request for visitation violated
the mother's due process right to make decisions
concerning the care, custody, and control of her
daughters.

Background of Grandparents'
Visitation Rights

The percentage ofAmericans age 65 or older has
more than tripled in the last century. In the year
2000, this age group represents approximately 13
percent of the populationand isprojected to increase
to20percent by theyear 2030.3 In 1996, 5.6percent
of all children lived in the household of theirgrand
parents.4 Despite the increasing influence of older
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Americans in our society, grandparents do not have a
recognized right under common law to visit their
grandchildren.5,6 Exceptions have included situa
tions in which the childhaslived with the grandpar
ent or has developed a close personal relationship
with the grandparent or the parent has been found
unfit. However, visitation rights could be prevented
if a fit parent opposed the visitation.7 In 1976,
Grandparents' Anonymous was formed to promote
grandparents' visitation with their grandchildren.8
This active senior lobbyhas played a significant role
in the recent success of grandparent visitation stat
utes. All 50 states have enacted some form of grand
parent visitation legislation.9

Grandparent visitation statutes can be classified
into two basic types. In the first category, statutes
grant visitation to grandparents in narrowly drawn
circumstances such as a change in family circum
stances or when the child has lived with the grand
parent for a statutorily defined period of time.10
Twentystates allow grandparents to petition forvis
itation rights only if a parent has died or if a parent
has been deprived of custody.11 In contrast, "wide-
open grandparent visitation statutes" allow for visi
tationeven whenboth parentsarestillliving together
and married.12 Approximately 30states allow grand
parents to petition for visitationeven if there is not a
change in family circumstances such as a death or a
divorce.11 All statutes mandate a showing that the
grandparents' visitation is in the best interest of the
child. More restrictive statutes require an additional
finding that the childwill be harmed in the absence
ofcontact with the grandparent beforevisitation can
be ordered.
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Many statutes have no specific guidelines for the
judge to consider when deciding agrandparent's vis
itation petition or when upholding grandparent vis
itation orders. In these cases, courts have considered
the following nonspecific factors. First, contactwith
a grandparent isoftenpresumed to provide increased
stability in a child's life, particularly in view of the
rising number of single and divorced parents.7 Sec
ond,courts have described thata child andgrandpar
ent develop a "special bond" that provides mutual
enjoyment to both. 13 Third, courts have com
mented thatgranting grandparent visitation prevents
family quarrels "oflittle significance" from disrupt
ing the grandparent-grandchild relationship.14
Fourth, some judges have based their decision on a
sentimental characterization of idealized grandpar
ents without considering the possibility that not all
grandparents match thisdescription. Forexample, in
the case of Mimkon v. Ford, a maternal grand
mother was ultimately granted visitation of her
grandchild after the child's mother died. The New
Jersey Supreme Court wrote that grandparents are
"generous sources of unconditional love and accep
tance, which complementsrather than conflicts with
the roles of the parents."

Although many grandparent visitation statutes
provide noguidelines to assist a judge indetermining
whether to grantagrandparent's visitation petition, a
few states have enumerated specific factors for the
court to consider when making this decision. For
example, the NewJersey grandparentvisitation stat
ute states that when deciding whether to grant the
grandparent visitation, the court must consider the
following: the relationship between the grandparent
and child; the relationship between the child's par
ents and the grandparent; the time that has gone by
since the childand grandparentlasthad contact; the
effect that visitation wouldhave on the relationship
between the child and the parents; the time-sharing
arrangement that exists between divorced parents;
the good faith of the grandparent in filing forvisita
tion; anyhistoryofabuseor neglect by the grandpar
ent; and any other factor relevant tothe best interests
of the child.16 The American Bar Association has
developed apolicy thatprovides guidelines forjudges
deciding grandparent visitation disputes. These fac
tors include: the extent of the relationship between
the grandparent and child; whether the child's psy
chological development will be promoted or dis
rupted byvisitation; whether friction will result be

tween thechildand parent(s); whether visitation will
give support and stability to a childafter the disrup
tion of the nuclear family; whether involved adults
have theability to cooperate and compromise in the
future, whether thechild desires thevisits; and "any
other factor relevant to a fair and just determination
regarding visitation."17

When a grandparent petitions a court for visita
tionwitha grandchild, this request usually signifies a
disagreement with the parents' decision on how to
rear their child. The principle governing a grandpar
ent's right to visit a grandchild has traditionally
arisen from a moral andnota legal obligation.5 The
U.S. Supreme Court has recognized that parental
autonomy is a fundamental constitutional right but
that the state may intrude on that "private realm of
family life" in circumstances where it is necessary to
protect the child from harm.18 The reluctance of the
government to force its wishes upon a family was
further emphasized by the U.S. Supreme Court
when it wrote, "the history and culture of Western
civilization reflect a strong tradition of parental con
cern forthenurtureand upbringing of theirchildren.
This primary role of the parents in the upbringing of
theirchildrenisnowestablished beyonddebateasan
enduring American tradition."19

The case of Troxel v. Granville* brought the devel
oping debate between parental autonomy and the
constitutionality of a grandparents' visitation rights
statute directly before the U.S. Supreme Court.

Case Background

Brad Troxel had a relationship with Tommie
Granville that ended in June 1991. Although they
never married, theyhad twodaughters from this re
lationship. After Brad and Tommie separated, Brad
lived with hisparents(GaryandJenniferTroxel) and
regularly brought his daughters to his parent's home
for weekendvisitation. In May 1993, Brad commit
tedsuicide. Following hissuicide, thedaughters con
tinued to visit their paternal grandparents until Oc
tober 1993 when the children's mother informed the
grandparents that she wished to limit the visits to
once a month.

In December 1993, the Troxels filed a petition in
Washington Superior Court to obtain visitation
rights with their granddaughters under two Wash
ington statutes. The statute relevantto this case stat
ed: "Any person maypetitionthe court forvisitation
rights at any time including but not limited to cus-
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tody proceedings. The court may order visitation
rights for any person when visitation may serve the
best interest of the child whether or not there has
been any change of circumstances."1 At trial, the
judge ordered visitation that exceeded the once a
month visitation suggested by the children'smother.

The Washington Court of Appeals reversed the
lower court's visitation order and dismissed the
grandparent's petition for visitation. The Court of
Appeals held that under the Washington statute,
non-parents lacked standing to seek visitation unless
a custody action was pending. The appellate court
stated that limitation on nonparental visitation ac
tions was consistent with the constitutional restric
tionson stateinterference with parents' fundamental
liberty interest in thecare, custody, and management
of their children. The Court of Appeals did not di
rectly address whether the Washington statute that
allowed visitation was unconstitutional.

The grandparents petitioned the WashingtonSu
preme Court for review. Upon review, the Washing
ton Supreme Court disagreed with the ruling of the
CourtofAppeals that thegrandparents lacked stand
ing to seek visitation. The Washington Supreme
Court found that under the statute in question, the
grandparents had standing to seek visitation, irre
spective of whether a custody action was pending.
However, the Washington SupremeCourt affirmed
the lower court's decision by ruling that the Wash
ington statute unconstitutionally infringed on a par
ent's fundamental right to rear a child. The Wash
ington Court noted two problems with the statute.
First, the U.S. Constitution permits a state to inter
fere with a parent's right to reara child only to pre
ventharmor potentialharm to thechild.Second, the
Washington statute was too broad by allowing "any
person" to petition for forced visitation ofa child at
any time with the only requirement being that the
visitation serve the best interest of the child. The

grandparents appealed the decision to the U.S. Su
preme Court for review and certiorari was granted.

U.S. Supreme Court Holds That the
Washington Grandparent Visitation
Statute Is Unconstitutional

In a 6 to 3 decision, the United States Supreme
Court affirmed the decision of the Washington Su
preme Court and held that the Washington statute
allowing any third partyto seek visitation if it was in
the child's best interest violated the substantive com

ponent of the Fourteenth Amendment due process
clause. The split decision yielded six separate opin
ions. Three separate majority opinions were written
along with three separate dissents. In the primary
majority opinion,JusticeO'Connor wrote,"The lib
erty interestat issue in this case—the interestof par
ents in the care, custody, and control of their chil
dren—is perhaps the oldest of the fundamental
liberty interests recognized by this Court." Justice
O'Connor emphasized several prior Supreme Court
cases addressing parental rightsand noted, "In light
ofthisextensive precedent, it cannot nowbedoubted
that the Due Process Clause of the Fourteenth

Amendment protects the fundamental right of par
entsto make decisions concerning the care, custody,
and control of their children." Justice O'Connor
outlined significant difficulties with theWashington
statute and its application to this case. First, she
noted that the statute was breathtakingly broad. In
particular, the statute permitted any non-parent to
seekvisitation ofa child at any time. Second,Justice
O'Connor expressed concern that the statute con
tained no requirement that the court showany def
erence to a parent's decision. According to Justice
O'Connor, thestatuteeffectively allowed the judge's
view ofwhatwas in thechild'sbestinterest to prevail
over the parent's view. Justice O'Connor also ex
pressed concern that the judge placed the burden on
Granville to disprove that visitation with the grand
parents would be in the daughter's best interest. She
emphasized that a grandparent visitation statute
must "accord at least some special weight to thepar
ent's own determination." Third, Justice O'Connor
noted that neither the court nor the grandparents
alleged that the mother was an unfit parent and
therefore unable to act in the best interest of her

daughters. Justice O'Connor wrote, "So long as a
parent adequately cares for hisor her children (i.e., is
fit), therewill normally be no reason for the State to
inject itself into the private realm of the family to
further question theability of that parentto make the
bestdecisions concerning the rearing of that parent's
children." Fourth, Justice O'Connor pointed out
that Granville had never refused visitation of the

grandparent's, but had only disagreed with the
amount of visitation requested. Justice O'Connor
chose not to address whether the due process clause
required all non-parental visitation statutes to in
clude a showing of harm or potential harm to the
childasa condition precedent to grantingvisitation.
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She expressed a hesitance to hold that specific non-
parental visitation statutes violate the due process
clause as zpersematter.

In his dissent, Justice Stevens argued that the
Washington StateSupreme Court erredin its federal
constitutional analysis. In particular, he disagreed
with the opinion that the statute was invalid in all
applications because "any person" could seekvisita
tion of a child. Justice Steven wrote, "While, as the
Court recognizes, the FederalConstitution certainly
protects the parent-child relationship from arbitrary
impairment by the State,we haveneverheld that the
parent's liberty interest in this relationship is so in
flexible as to establish a rigid constitutional shield,
protecting every arbitrary parental decision from any
challenge absent a threshold finding of harm." In a
separate dissent, JusticeKennedy also disagreed with
the Washington State Supreme Court's ruling that
third parties who seek visitation must always prove
the denial ofvisitation would harm the child. Justice
Kennedy expressed concern that the State Supreme
Court's holding appeared to proceed from the as
sumption that the parent who resists visitation has
always been the child's primary caregiver and that
third parties who seek visitation have no legitimate
and established relationship with the child.

Discussion

The U.S. Supreme Court's decision focused on
the constitutionality of Washington State's grand
parentvisitation statute. The Court'sfinding that the
Washington statuteviolated the FourteenthAmend
ment resulted primarily fromthe statute's broadlan
guage allowing anyperson at any time to petitionfor
visitation ifa judgedetermined thiswas in thechild's
bestinterest. Although theCourt's decision strength
ened the concept that parents have a "fundamental
right" to raise their family free from governmental
interference, the decision is equally important for
whatwas not decided. First, the impactof the ruling
is limited because the Court focused on the applica
tion of the Washington state law rather than on the
constitutionality of grandparent visitation laws in
general. The Court did not find allgrandparent vis
itation statutes unconstitutional. Second, the Court
did not require a determination that the child would
be harmed if grandparent visitations were denied.

Third, grandparents were not given anyspecial status
comparedwith other third parties in child visitation
cases. Fourth, no general guidelines were provided to
assist judges in reviewing a grandparent's visitation
petition or protecting the rights of parents. Finally,
the Court did not give parents absolute veto power
over who visits their children.20 Despite the antici
pation regarding the potential outcome of this case,
the Court left many questions governing grandpar
ents' visitation statutes unanswered. Future cases will

attempt to definethat seemingly shadyboundarybe
tween a parent's autonomy and the state's authority
to makedecisions regarding who visits a child.
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