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On November 5, 1999, the University of Chicago
Center for Public Mental Health Services Research,
the Isaac RayCenter/RushMedical College, and the
Loyola University Department of Criminal Justice
joindy sponsored the first public symposium to ad
dress the issue of mentalhealthcourts. Experts from
the legal, psychiatric, and publicmental healthcom
munities were brought together with academic re
searchers and judges to discuss the promises and lim
itations of such courts. Presenters included Collie
Brown from the National GAINS (Gather, Assess,
Interpret, Network, Stimulate) Center for People
with Co-occurring Disorders in the JusticeSystem;
Norman Poythress, PhD, from the University of
South Florida; the Honorable Ginger Lerner-Wren
from Broward County, FL; the Honorable Steven
Eichholtz from Marion County, IN; the Honorable
Stephanie Rhoades from Anchorage, AK; and the
Honorable Marjan Staniec (Ret.) from Cook
County, IL. Following the presentations, a discus
sion panel was convened, consisting of Mark Heyr
man, JD, from the University of Chicago Law
School; Arthur Lurigio, PhD, From Loyola Univer
sity; James Cavanaugh, MD, from the Isaac Ray
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Center; James Zartman, JD, from the National As
sociation for the Mentally III (NAMI)-Illinois; and
Leigh Steiner, PhD, from the Illinois Office of
Mental Health. Daniel Luchins, MD, from the Uni
versity of Chicago and Illinois Office of Mental
Health moderated the day's proceedings. The fol
lowing article summarizes the forum presentations
and discussion.

Therapeutic Jurisprudence and
Treatment Courts

The term "therapeutic jurisprudence" first ap
peared in the law literature in the late 1980s and was
used inthecontext ofmental health law.' Therapeu
tic jurisprudence is "the studyof the extent to which
substantive rules, legal procedures, and the roles of
lawyers and judges produce therapeutic or anti-ther
apeuticconsequences for individuals involved in the
legal process." Since the late 1980s, therapeutic ju
risprudence has emergedas an approach for examin
inga wide arrayof legal subjects, including thecrim
inal court system. This new "lens" allows us to
examine how legal arrangements may affect thera
peutic outcomes.

At about the same time, another movement was
forming, separate, but consistent with, thescholarly
emergence of therapeutic jurisprudence. Beginning
in 1989, the first Drug Treatment Court (DTC)
introduced drug treatmentprinciples into the crim
inal justice processfor addicted criminal defendants.
By 1997, 325 DTCs were running in 48 states na
tionwide. This innovative movement reflected the
growing recognition and frustration among all par
ties in the system that traditional methods had failed
to significantly reduce drug use among criminals.
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The DTC concept synthesizes therapeutic treat
ment and judicial process; drug possession is viewed
as both a criminal justice and a public health prob
lem. Treatment is provided instead of incarceration
or probation, and relapse is considered a stumbling
block rather than a failure. While a varietyofmodels
have been developed, there are five common ele
mentsofDTCs: intervention is immediate; the pro
cess is non-adversarial; the judge plays a hands-on
role; thetreatment program has clearly defined rules
and goals; and a team approach is used.'

Drugcourtevaluations have shown promising re
sults, including reductions in drug use, criminal be
havior, and costs.1,2 Drug court conferences have
been held and professional associations formed.
Some jurisdictions have obtained state and federal
support; in 1995, the Department ofJustice formed
the Office of Drug Court Programs. Given the suc
cess ofDTCs and the frustration withexisting meth
ods, several jurisdictions have applied therapeutic ju
risprudence concepts and DTC models to theirwork
with offenders with mental illness.

Collie Brown, Associate Director of the National
GAINS Center, Policy Research Inc., Delmar, NY,
spoke ofthe contextinwhichthe mentalhealthcourt
movement has emerged. As the drug courts spread,
these courts have seen an influx of individuals with

mental health problems. In response, several jurisdic
tionshave developed mental health tracks within the
drug treatment court itself, for example, in Hono
lulu, HI and Ithaca, NY.The DTC in LaneCounty,
OR has developed two mental health tracks, one for
persons with serious mental illness and another for
individuals with personality disorders. San Bernar
dino County, CA has separate drug treatment and
mental health courts with the same judge presiding
over both.

The first mental health court in the country was
established in Broward County, FL in 1997 by ad
ministrative order.The goal ofthe specialized docket
is to centralize most criminal misdemeanor cases in
volving defendants with mental illnesses or develop
mental disabilities into one court to facilitate quick
review and treatment as an alternative to entrance
into the criminal justicesystem. Since the inception
of this court, there has been increased interest in
mental healthcourts. Other jurisdictions have begun
implementing their own versions, such as the mental
health tracks in drug courts, mentioned previously,
and separate mental health courts in Santa Barbara,

CA, King County, Seatde, WA, andAnchorage, AK.
Additionally, federal legislation to fund pilot mental
health courts has been introduced in both houses of
Congress.

Thereis nosingle mental health courtmodel; all of
the existing courts have distinct features. An infra
structure is needed to examine this innovation and its
potential for success andto create a national locus for
dissemination of information and to provide techni
cal and financial support. Brown further recom
mended that the potential for increased fragmenta
tion caused byspecialization be addressed bysystem
collaboration that ensures appropriate services are
available to respond to clients'multipleservice needs.

Broward County, Florida

Judge Ginger Lerner-Wren has served in the
Criminal Division of the Seventeenth Judicial Cir
cuit, Fort Lauderdale, FLsince 1996 and as the pre
sidingjudgeof the Broward County Mental Health
Court since it began in 1997.

Credited as the first in the country, the Broward
County Mental Health Court was established in
1997 by administrative order. In 1994, Circuit
Court Judge Mark Speiser and Public Defender
Howard Finkelstein moved to create a Mental

Health and Criminal Justice Task Force to address
the issues of jail overcrowding and inadequate treat
ment for offenders with mental illnesses. The task
force included representatives from the public de
fender's office, state's attorney's office, the Broward
County Sheriffs Office, community treatment pro
viders, and the local hospital district. Out of this task
force, the idea for the mental health court was born.
The court has operated on the assumption that the
mental health system has failed. It works to marshal
and coordinate scarce resources as well as develop
new community resources.

The court isa pretrial model that diverts offenders
immediately into treatment rather than into the tra
ditional criminal justicesystem. Currently, nonvio
lent misdemeanants are eligible to have their cases
transferred to the mental health court, with the ex
ception of domestic violence and driving under the
influence cases. Simple battery cases areeligible with
thevictims' consent. In the future, eligibility may be
expanded to nonviolentfelony cases. Participation in
the mental health court is voluntary. Defendants
mayopt out and go backto traditional criminalcourt
at any time. The process is therapeutically based,
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respectful, and deals with the needs of each person
individually. Treatment and compliance are moni
toredinternally bythe court.When individuals show
signs of stability (i.e., housing, social adjustment,
etc.), theyare released from supervision.

To date, morethan 1,700 individuals have passed
through Broward's Mental Health Court. Since its
doors opened, the court has received nationalatten
tion and numerous awards.Jurisdictions from across
the country and even Europe have visited to gather
information.

Broward County Evaluation

The McArthur Foundation has funded an evalua
tion ofthe Broward County MentalHealth Court to
becompleted byinvestigators from the Florida Men
tal Health Institute at the University of South Flor
ida. Norman Poythress, PhD, Professor and Re
search Director in the DepartmentofMental Health
Law & Policy, discussed the evaluation design. Dr.
Poythress indicated that data collection would begin
in December of 1999.

The study will include key informant interviews
with individuals from various mental health and

criminal justice agencies whose collaborative efforts
gave rise to the mental health court.A court process
evaluation will compare transcripts from both the
mental health court and a conventional misde
meanorcourt. Initialobservations suggest that inter
actions among participants in the mental health
court are considerably less formal than those that
occur in traditional courts. Defendants' perceptions
of both types of court will also be compared. System
and mental health outcomes will be measured in
terms of current mental status, community adjust
ment, mental health services utilization, riskybehav
ior, and system data.

The evaluation willnot answerthe question"Does
mentalhealth court work?" Rather, it isa descriptive
study to determinehow the Broward County Mental
Health Court works. The judgment of whether it
works really depends on the values ofthe policymak
ers. A decrease in jaildays and increases in treatment
utilization areexpected, whichmayor maynot result
in a net cost savings.

Anchorage District Court

Judge Stephanie Rhoades is the administrative
judge ofthe mental health court in Anchorage, AK.
Shegave an overview of theirmodel, issues theyhave

encountered in implementing the court, and strate
gies they have adopted for addressing problems.

The Anchorage DistrictCourt operates the Court
Coordinated Resources Project (CCRP). This men
tal health court consists of a collaboration of desig
nated corrections, judicial, prosecution, and defense
staffwho quickly identify nonviolent, low risk, men
tally disabled misdemeanants for diversion from ex
pensive jail beds and into community-based behav
ioral health treatment on bail or as a condition of
probation. The court works in tandem with the Jail
Alternative Services (JAS) project, a post-booking,
jail diversion program operated by the Department
of Corrections.

On a sample day in 1997, 37 percent of Anchor
age's incarcerated population were Alaska Mental
Health Trust beneficiaries.3 The Department of
Corrections, Alaska's largest provider of hospital-
based mental health services, is under court order to
reduce jail crowding. The tandem projects are the
result of a judicial and Department of Corrections-
led effort to address these issues. Judge Rhoades
chairs a multidisciplinary task force that developed
the projects with technical assistance from the Na
tional GAINS Center.

The CCRP Mental Health Court is an adjudica
tion court, not a trial court. Individuals who, with
the assistance ofcounsel,choose to participate waive
their right to a trial basedon the merits of their case
and entera pleaof guilty. Because ofthe local culture
in Anchorage, a pretrialdiversion modelwasnot fea
sible. Individuals with mental disabilities who are

charged with nonviolent misdemeanors are eligible,
and participation is voluntary. Most participants
have co-occurring substance abuse or dependence
disorders. Because there is no misdemeanor proba
tion in Alaska, the mental health court is the only
active monitoringavailable for these defendants.

In its first year, the CCRP and the JAS project
have addressed the lack of probation formisdemean
ants and relieved some ofthepressure on theDepart
ment of Corrections. The 36 offenders who passed
through the JAS program and the court were com
paredagainst themselves. In the year prior to partic
ipation, this group spent a total of 652 days in the
hospital and 3,062 in jail. During the year of partic
ipation, the same 36 totaled 112days in the hospital
and 585 in jail.

Collaboration among agencies iscrucial to imple
menting the CCRP and similar programs. Players
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must be willing to shift out of traditional roles; for
example, public defenders must consider the long-
term benefit to their client of participating in treat
mentrather thansimply the fastest way to dispose of
the criminal case. Judge Rhoades also stressed the
importance ofa respectful process that does not turn
service providers intosnitches. Forexample, sheasks
defendants if it isokay to asktheir treatment provid
ershow theyare doing.

Oneproblem inAnchorage isa lack ofcommunity
resources. There areshortages of housing, integrated
mental health and substance abuse treatment pro
grams, and services for individuals with multiple
treatmentissues. Often, treatment providers will ac
ceptonly the most well-behaved individuals, reject
ingmany courtclients. Judge Rhoades, careful not to
misuse her role as judge, has also suggested that the
court should be involved in ensuring that the com
munity takes responsibility so that people are not
inappropriately entering the justice system for treat
ment purposes. Leadership from the judiciary isnec
essary andappropriate for successful implementation
of mental health courts.

Marion County, Indiana

The Honorable Steven Eichholtz is an associate
presiding judgeofthe Marion SuperiorCourt, Indi
anapolis, IN. A judge since 1991, he has served in
both criminal andcivil courtdivisions. He presented an
overview oftheir program andcommented on the need
for the judiciary to take a leadership role in this area.

The Psychiatric Assertive Identification and Re
sponse (PAIR) Mental Health Diversion Project isa
cooperative effort of the Marion County Superior
Court, the Marion County Prosecutor, the Mental
Health Association in Marion County, and mental
health services providers, which was begun in Sep
tember 1996. The project's goals are to reduce rear
rests and rehospitalizations of mentally ill offenders
and to open up court dockets and jail beds by iden
tifying mentally illcriminal defendants in jailwithin
72 hours of arrest. Diversion of these defendants to
the most appropriate community services follows,
with monitoring for compliance with diversion
plans.

To beeligible fortheprogram, an individual must
have an AXIS I diagnosis of schizophrenia, bipolar
disorder, or majordepression; becharged witha mis
demeanor; and sign an agreement to participate in
theprogram. Potential participants maybeidentified

from jail screening or referred by their attorney, the
court, or family members. The local mental health
association operates a 24-hour hotline to take refer
rals from concerned parties. The PAIRprogram con
sists ofseven steps: referral, assessment andscreening,
meeting ofthe Roundtable, service delivery, compli
ance monitoring, compliance hearings, and dismissal
of charges.

The Roundtable isa weekly meetingofthe public
defender, state'sattorney,jailmentalhealthscreener,
service providers, and a volunteercompliance officer
from the mental health association. These meetings
do not include members of thejudiciary. Participants
of the Roundtable discuss which offenders areeligi
ble for the program and develop treatment plans
which are then presented to the court for approval.
An order issigned by the judge requiring the defen
dant to take his or her medication, cooperate with
treatment, and stay out of trouble for one year. De
fendants are required to appear before a magistrate
biweekly for compliance hearing. Because providers
are involved in selecting who is eligible, there have
been very few problems in getting them to accept
clients for services. The court recognizes that defen
dants will relapse, and it tries to work with the indi
vidual to achieve the best outcome. If a defendant
refuses to comply, or chooses to opt out ofthe pro
gram, he or she is returned to the original court for
traditional adjudication. Only 15 percent of partici
pants have failed tocomplete theprogram in thepast
threeyears.

The PAIR project is more of a pretrial diversion
program than a separate mental health court. Legis
lation expanding the program to nonviolent felony
cases was attempted but was unsuccessful; thiseffort,
however, will continue. Additionally, program sup
porters are considering implementing post-trial pro
gramming for mentally ill offenders on probation
andparole, training in mental health issues for police
officers, and mental health oversight committees for
each community, to ensure appropriate services are
available and provided.

Unlike hiscolleagues' informal approaches in Bro
ward andAnchorage counties, JudgeEichholtz takes
amore formal approach withmentally illoffenders in
the courtroom. He issimply more comfortable with
this style, and it seems to be working. Regardless of
the particular style or approach, it is important that
judges take a leadership role and address the many
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issues related to mentally illoffenders in the criminal
justice system.

Issues and Concerns

Following thepresentations bythepresiding men
tal health court judges, a numberof issues and con
cerns were raised for discussion. Mark Heyrman,
Clinical Professor of Law at the University of Chi
cago, reviewed several reasons why developing a
mental health court might be considered and why
this might not be appropriate for large metropolitan
jurisdictions suchasCookCounty, IL. First, mental
healthcourt models have beenpresented asa method
for dealing with the issue of mentally ill individuals
charged with minor crimes and languishing in jails.
Although this may be a problem in other jurisdic
tions, it is not occurring in large urban systems such
as Cook County Jail, where 98 percent ofthe incar
cerated population face felony charges.

Second, while implementation ofa mental health
court may attract resources, Heyrman questioned
whether it was worth increasing thestigmaof mental
illness bylocating services within the criminal justice
system. Focusing resources here may actually in
crease the criminalizationofthe mentally ill, as more
charges are filed in an attempt to get people to ser
vices. Instead, Heyrman suggested that it is better to
direct the resources to provide services to people be
fore they become involved in the criminal justice
system. Forexample, initiatives focused on enhanc
ing community resources and training police to di
vert individuals to treatment are showing promise.

Third, the mentalhealth court concept hasproven
effective in bringing various stakeholders together to
more effectively address the issues related to offend
ers with mental illness, as evidenced by the efforts
discussed above. In Illinois, people from different
systems arealready coming together forthispurpose.
Heyrman pointed to the Metropolitan Planning
Council, which consists of representatives from po
lice agencies, consumers, advocates, and providers.
He predicts this group will be successful in imple
mentingchange usingexisting mechanisms.

Finally, mental health courts have been suggested
as oneway to deal with individuals whocycle in and
out of hospitals and thecriminal justice system, con
tinually failing to comply with treatment. According
to Heyrman, there are less stigmatizing mechanisms
available in civil court to coerce treatment when nec
essary. The existing outpatient commitment laws,

which have rarely been used in thepast, arecurrently
the focus ofexperiment. If used creatively, Heyrman
believes these laws caneffectively keep "recyclers" out
ofthe criminal justicesystem.

In contrast to Heyrman's position, Art Lurigio,
Chairofthe Criminal Justice Department at Loyola
University, Chicago, indicated that some type of
mental health court might be a useful tool in large
metropolitanjurisdictionsaswell suburban and rural
jurisdictions. He commented on the importance of
addressing the issue ofco-morbid mental illness and
substance abuse that is so prevalent in the criminal
justice system. To gain resources for this purpose,
Lurigio suggested that it might makesense to empha
size theevidence provided bythe McArthurFounda
tion study that co-morbiditygreatlyincreases the risk
of violent behavior. He acknowledged that this ap
proach may not be palatable to those concerned
about the stigma of mental illness, but it may be
necessary togenerate adequate resources. Lurigio also
mentioned the potential of specialized probation
programs for workingwith mentally ill offenders.

James Zartman, treasurer of NAMI-Illinois, regis
tered disagreement with Heyrman's view that re
sources should not be focused on the criminal justice
system. Zartman indicated that mentally ill individ
uals are already in the criminal justice system and
needto beprovided withservices. Resources have not
been forthcoming from the community. He sup
ported using thepower ofthe courttoobtainand use
resources more effectively.

James Cavanaugh, MD, Professor ofPsychiatry at
Rush Medical College and President ofthe Isaac Ray
Foundation, indicated that a mental health court
should be consideredas one of many possible inter
ventions. In large urban jurisdictions such as Cook
County,where the jailpopulation isprimarily felony
offenders, it would make the most sense to start with
nonviolent felony cases. This approach could work
only with the cooperation of various stakeholders,
while considering local political realities.

Retired Cook County Judge Marjan Staniec ex
pressed concerns about due process rights and the
individual's right to self-determination. He ex
pressed concern that because of their illnesses, some
individuals may lack the capacity to make the deci
sion to participate in a mental health court. It is
crucial that representation be provided to ensurethat
mentally ill defendants fully understand the conse
quences of theiroptions. Finally, he and several oth-
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ers emphasized the need to insure that appropriate
community services are provided by state and com
munity mental health agencies.

Illinois Office of Mental Health Associate Direc
torLeigh Steiner shared others' concerns about inad
equate resources for services. She indicated that Illi
nois, like many states, has spent much of the last
decade establishing linkages from hospital to com
munity and vice versa. It is now time to focus onthe
development of those linkages intoandoutofother
places where people with mental illnesses are found;
these include thecriminal justice system, and a men
tal health courtis onepotential pointofintervention.
She questioned how thepublic's "lock 'em up" sen
timent could be overcome. Judge Eichholtz, from
Indiana, responded that in developing their pro
gram, they included all ofthe major stakeholders in
the process from thebeginning. Furthermore, they
did not take the concept to the public prior to
implementing the PAIR project. Judge Rhoades,
from Alaska, indicated that documenting the cost
savings from reduced incarceration has helped
gain public support in Anchorage, and Judge
Wren, from Florida, suggested starting with mis
demeanor offenders.

Legal Considerations

Several legal issues must be addressed when con
ceptualizing and implementing a mental health
court. First, state law specifies and limits which
crimes may be the basis foran orderof probation or
supervision imposed without aconviction. Similarly,
in moststates therearelimitson what crimes maybe
punished byprobation following a conviction. Some
crimes require mandatory terms of imprisonment.

Additionally, probation and supervision are gen
erally considered lesser sentences than imprison
ment. Theyare, therefore, insome sense "chosen" by
a defendant whoprefers these sanctions to imprison
ment. Nevertheless, due process may prohibit the
imposition of treatment as a condition of probation
or supervision without a determination that the de
fendant is mentally ill and that the treatment is ap
propriate to the defendant's illness; this is particu
larly trueif the treatmentispsychotropic medication.
Courts have consistently held that even convicted
felons retain a qualified right under the due process
clause of the Constitution to refuse psychotropic
medication and thatthere must be adequate proce

dural safeguards in place to insure that thetreatment
is appropriate.

Conclusion

In addition to the legal considerations, several is
sues became apparent during the forum's presenta
tions and discussion. First, for any type of mental
health court model to work, the players involved
must be willing to shift roles and work together.
Without such collaboration, implementation is un
likely to be successful. Second, there is no single
mental health court model that will fit all jurisdic
tions. The programs discussed varied in terms ofor
igin, population served (types ofcharges, diagnostic
criteria), whether the intervention took place pre-or
post-adjudication, and the services and monitoring
provided. As indicated by thediscussion, some mod
els may be more appropriate for rural or suburban
areas or smaller cities than for major metropolitan
areas. Perhaps most important, the resources to sup
port the services provided to offenders come from
differentsources. In BrowardCounty, FL, the men
talhealthcourt hasmadeuseofthe existing resources
and recently purchased its own transitional residen
tial treatmentfacility. In Anchorage, AK, the mental
health court must utilize existing community re
sources and often plays the roleof encouraging local
agencies to provide services to mentally ill offenders.
According to Judge Rhoades, lackof resources such
ashousing and integrated substance abuse treatment
remains a majorproblemin Anchorage. Judge Eich
holtz indicated that theyhave been relatively success
ful in bringing together existing resources to serve
MarionCounty's (IN) Mental Health Court clients.
Other mental health courts, such as the one in King
County, Seattle, WA, rely on funds from various
sources, including leveraged existing funds, addi
tional new county funds, and externally funded
grants.4

Who controls the resources has important impli
cations for services to mentally ill offenders and to
others with mental illnesses. Whether it is the state,
the county,or the court itselfthat funds services will
determine who gets what from whom. Will mental
health courts bring new resources to the table, or
simply shift existing resources to a new "priority"
population? What is the mostefficient and effective
use ofthe available resources? Ifthe court controls the
resources, who makes treatment decisions? All of
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these questions must be considered before imple
mentation of a mental health courts begins.
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