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My goal in this essay is to provide some information
on the legal system which is the subject of the Pruett
and Jackson report, along with some analysis from
the perspective of an attorney who practices in the
Connecticut court system." I think that the insights
provided in the principal article are both relevant and
important in developing the policies and structures
that will guide and support the divorce process in the
coming decades. Given the extent of the population
that the divorce system affects, there is a need to
make it more family sensitive. The data provided in
the report suggests some of the issues that need to be

addressed.

A Brief History of the Legal Aspects of
the Divorce Process

Unitil the 1970s, a divorce could not be obtained
unless the petitioning party (the plaintiff) could
prove that the defendant was “guilty” of some offense
inimical to the mariral relationship.? This was char-
acterized as a fault-based system. Whatever the un-
derlying social theories of the system might have
been, the legal rules significantly determined the out-
come. For example, a guilty wife did not receive ali-
mony> and a guilty husband was unlikely to be the
custodian of the children,*

Beginning in 1973, it was possible to obtain a
“dissolution” of a marriage on a “no-fault” basis.
However, this development simply added two no-
fault grounds to the statutes, while leaving all of the
fault grounds in place.® The statutes also retained the
“cause of the breakdown” as an element relevant to
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the division of assets and alimony.® The net effect is
that participants enter the legal system knowing or
learning that it still allows some leeway for the asser-
tion and litigation of the hurts and bruises that took
them into the process in the first place. This also
carries over to child custody and visitation in two
respects: first, the “cause of the breakdown” is rele-
vant to custodial decision-making”; second, the
broad parameters of the “best interests” standards
allow for criticism of each partner’s parenting skills.®

Also, it is important to bear in mind that legal
education does not really prepare lawyers to handle
the full range of issues, both legal and nonlegal, that
can arise in any divorce case. The principal focus in
law school is on the substantive law or legal proce-
dures, and law professors, as nonpracticing lawyers,
may be particularly unsuited to address the psycho-
logical elements that lawyers need to learn to handle
divorce cases adequately.

The Results Reviewed

Perceptions of the Process

Parents often voice several criticisms: they feel left
out of the process; their attorneys did not have a
grasp of the details of their cases; and they did not
have adequate communication with their attorneys.
Such comments are all related to the tensions gener-
ally existing in the system. Aspects of the client’s
observations also implicate the issue of costs.

Until the 1960s and 1970s, lawyers charged for
their services on a “reasonable fee” basis, which basi-
cally relied on the lawyer’s being able to gauge hon-
estly the value of the services provided. In the 1960s
and 1970s, the accountability advanced by the devel-
opment of consumerism pressured lawyers into using
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an hourly basis for billing. However, that approach
presents its own Problems for accuracy and reliabil-
ity.” At the least, it means that clients will be charged
for every contact with their attorney. Thus, from the
lawyer’s perspective, minimizing contact with a cli-
ent is a way of keeping the costs down.

In the attorney-client relationship, there is con-
stant tension related to how much information a cli-
ent wants and/or can absorb and use. As a general
matter, it is not clear if clients hear and process ev-
erything their lawyers tell them; so many lawyers
think constant contact to provide information is
undesirable because as well as educating a client,
it may also confuse him/her.'?

Lawyers have not been trained to deal with the
psychodynamics of their relationship with their cli-
ents, particularly the consequences of transference.
Therefore, limiting contacts with clients is a way of
avoiding some of the stress for most lawyers.'!

The lack of psychological training also affects ne-
gotiations. It is less emotionally involving for lawyers
to negotiate financial issues than custody; so finances
receive more attention. In addition, the conventional
wisdom is that custody and visitation should be left
to the parties as parents to deal with; therefore, law-
yers refrain from addressing those issues as much as
possible.'?

Similarly, experience teaches that client-to-client
or four-party (both lawyers and clients) negotiations
often can turn into client versus client argu-
ments.'? '* Lawyers avoid this by handling the ne-
gotiations. Further, most clients want the lawyers
solely to bear the burden of the negotiations; conse-
quently, lawyers tend to follow the general model of
negotiating without clients, leaving the client to pro-
vide information about the general goals they want to
reach.'”

To the extent that blame and guile still persist in
the system and clients express such feelings about
each other, their lawyers inject that into their advo-
cacy. This plays a role in the perception thart lawyers
heighten the tensions in divorce cases. In fact, the
lawyers’ conduct that results in the heightened dis-
pute generally derives from the lawyers’ belief that
clients want that kind of advocacy.'®

Some or all of these problems may be solved by
eliminating lawyers, as suggested by some of the Pru-
ett and Jackson subjects. However, the absence of
lawyers could exacerbate some problems and create
others. For example, leaving the parties to handle

things themselves can move their interpersonal argu-

‘ments from the privacy of their failed marriage to the

public arena of the courtroom, which often is the case
in which one party or both appear as their own
attorneys.'’

Similar issues appear in the criticism of lawyers

appointed to represent children. In Connecticut

practice, an attorney will be appointed when the
court believes there is a meaningful contest over cus-
tody or visitation arrangements.'® Usually, the actor-
ney is appointed to serve as the child’s attorney racher
than as an independent evaluator (guardian ad /-
tem).'”> Most lawyers will approach the role cau-
tiously, believing that it is more important to shield
their clients from the litigation and minimize their
involvement as children’s counsel than to exacerbate
the conflict. Similarly, the children’s attorneys carry
the view of most lawyers that the resolution of the
custody and visitation issues is better left to the par-
ents’ good sense than entrusted to lawyers who are
strangers to the family.*® This approach tends to pro-
duce complaints that children’s lawyers “do noth-
ing.” Also, it is well known that most complaints
against children’s lawyers come from the parents who
wanted to use the children’s lawyer to attain their
own ends and were unsuccessful in their efforts to
manipulate that cooperation.”'~%?

Perceptions of Enhanced Conflict

Parties entering into a divorce want it over “yes-
terday.” The look that regularly appears when a client
is told that Connecticut has a 90-day waiting period
from the start of the case before a divorce may be
granted is distressing for most attorneys, but it also
emphasizes the tension thac will persist throughout
the case. Basically, the client’s “emotional clock”
races far ahead of “legal time,” which is slower than
“real time,” and the frustrations this creates affect the
“tone” of the case: the client is upset that the case
cannot move faster; the client is annoyed because the
lawyer has to devote time to other cases; the client is
angered because the other party is not cooperating
and is “delaying” the case.

Further tension is introduced into the system by
the fact that “reasonableness,” “fairness,” and the
“best interests” of a child usually are defined differ-
ently by the parties. She thinks joint custody is a good
idea, as long as the kids live with her and she makes all
the important decisions. However, he thinks joint
custody means equal time and equal authority; he
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agrees that she should get half of everything, except
for his pension because she did nothing to earn it.
The clash of these views is not simply a difference of
opinion, because it goes to the heart of the case and
the parties’ perceptions about how demanding and
conflictual the other party and his/her lawyer is be-
ing. Thus, because lawyers both help define the issues
and help convey the messages, they become the
scapegoats for complaints and the messengers of bad
tidings.

Added to this is a perception among divorce law-
yers (and judges) that a settlement (or decision) that
makes both parties unhappy is a “good” one, because
it means that neither party “won” and that both had
to face reality. As an approach to cases, it undoubt-
edly affects the participant’s perception of how help-
ful their lawyers were (“she did nothing for me, be-
cause I didn’t get what I wanted”) and how much
conflict there was (“after all the fighting, this was all
I goe!”). Thus, it is possible that a third party moni-
toring a divorce would not see the level of conflict
that the parties internally perceive.

Perceptions of Parenting

There is at least one aspect of how the legal system
approaches “parenting” that probably influences the
parties’ perceptions of how their parenting was af-
fected and how much conflict was introduced into
the case, and thac is simply the psychological impact
of the relevant language. Having to “resolve custody
and visitation issues” or cooperating to “avoid a cus-
tody fight” clearly are concepts fraught with psycho-
logical fears about the loss of relationships with chil-
dren. Indeed, many popular-press books addressed
to helping parents deal with “custody issues” present
themselves with aggressive titles, although their con-
tent may be quite reasonable and helpful 2% 2

This is not a problem that can be addressed by
simply changing labels. For example, it may be nec-
essary to alter the legal and ethics obligations of the
parties’ lawyers to require them to give more consid-
eration to the interests of the children than they are
obligated to do now.?® Further, as recently pointed
out in the third volume of Wallerstein’s trilogy on
the impacrt of divorce on children, “parenting ed”
programs may have to teach parents how to talk to
their children and how to cooperate, rather than
merely urging them to do both.?” This will require
more time and money, but it may be more necessary
than is really yet appreciated.

Conclusions

As a human construct, the legal system is quite
easy to critique and as difficult (or easy) to change as
any other. The principal problem with the divorce
process is that it was relegated to the shadows for
much of our legal history?3; however, now that
serious social science researchers are examining its
components and analyzing its operation, the ability
to redesign it to meet the needs of its consumers is
enhanced.

References

1. See, Lindey A, Parley L: Separation Agreements and Antenuptial
Contracts (ed 2). New York: Matthew Bender & Co., 2000 (see
also, Parley L: The Ethical Family Lawyer. Chicago: American Bar
Association, 1996; Hodgson B, Parley L: Alternative Dispute Res-
olution in Connecticut’s Courts. West Hartford, CT: Atlantic
Law Book Company, 1998)
2. Ser generally, Gordon VM: Intolerable crueley: a review of the
Connecticut cases. Conn Bar J 21:64-88, 1947; Walker JD:
Grounds for divorce in Connecticut. Conn Bar ] 5:65-84, 1931
3. Gordon VM: Alimony and A. Conn Bar ] 27:180-229, 1953
4. See generally, Roman M, Haddad W: The Disposable Parent. New
York: Holt, Rinchart & Winston, 1978, pp 22-47; Vail LO:
Divorce, The Man’s Complete Guide to Winning. New York:
Sovereign Books, 1979, pp 90-122
5. Conn Gen Stat. §46b-40(c) (1999). See generally, McAnerncy
RM, Schoonmaker SV I1I: Connecticut’s new approach to mar-
riage dissolution. Conn Bar ] 47:375~415, 1973
. Conn. Gen. Stat. §46b-81(c) and 46b-82 (1999)
. Conn. Gen. Stat. §46b-56(b) (1999)
. Seymour v. Seymour, 433 A.2d 1005 (Conn. 1980)
. Ravdin L, Capps K: Alternative pricing of legal services in domes-
tic relations practice: choices and ethical consideration. Fam Law
Q 33:387-418, 1999
10. Sobelson R: Lawyers clients and assurances of confidentiality: Jaw-
yers talking without speaking, clients hearing without listening.
Georgetown ] Legal Ethics 1:703-74, 1988. (The range of infor-
mation that may have to be imparted to 2 client is both extensive
and broad. The American Bar Association (ABA) Family Law
Section has produced five issues of its quarterly magazine, Family
Advocate, designed as client “handouts” and one for children. The
adule issues range from 41 to 56 pages; the children’s issue is 40
pages. For the Table of Contents, see Parley L: Attorney-client
communication: now what exactly is it that we are supposed to tell
them? Fam Law Q 33:311-28, 1999. See also, ABA Family Ad-
vocate, Vol. 22, No. 4, Spring 2000. The issue is entitled “The
Never-Ending Divorce: How To Step Away and Stop Fighting.”)

11. Portnoy SM: The Family Lawyers Guide to Building Successful
Client Relationships. Chicage: American Bar Association, 2000

12. Maccoby EE, Mneokin RH: Dividing the Child, Social and Legal
Dilemmas of Custody. Cambridge, MA: Harvard University
Press, 1992, pp 98-114

13. Vetrano KB: The four-way meeting, in The Joy of Settlement.
Edited by Herman G. Chicago: American Bar Association, 1997,
pp 62-4

14. Benjamin RF: The four-way negotiation conference, in Negotiat-
ing to Settlement in Divorce. Edited by Karz SN. Englewood
Cliffs, NJ: Prentice Hall Law & Business, 1987, pp 47-60

15. CT Rules of Professional Conduct, Rule 1.2(a) (To the extent that

professional standards affect training and behavior, the rules of

o0 N O

Volume 29, Number §, 2001 31



16.
17.

18.
19.
20.

21.
. Lord v. Lord, 689 A.2d 509 (Conn. Ct. App. 1997)

32

Commentary

legal ethics charge lawyers with the authority 1o make all of the
interstitial case management decisions, with only the ultimate
substantive decisions left 1o the client.)

Martone v. Martone, 611 A.2d 896 (Conn. Ct. App. 1992)
Harris S: The pro se litigant and scttlement agreements, in The Joy
of Settlement. Edited by Herman G. Chicago: American Bar As-
sociation, 1997, pp 42-4

Conn. Gen. Stat. §46b-54 (1999)

Connecticut Bar Association, Family Law Section: Counsel for
children: guidelines for court and counsel in civil custody cases.
Conn Bar ] 56:484-95, 1982

Parley L: Representing children in custedy litigation. ] Acad Mat
Lawyers 11:45-64, 1993

Lowe v. Lowe, 704 A.2d 236 (Conn. Ct. App. 1997)

23.
24.

25.

26.

27.

28.

Taff v. Betcher, 646 A.2d 875 (Conn. Ct. App. 1964)

Kiefer L: How To Win Custody. New York: Simon & Schuster,
1982

Steinbreder ], Kent R: Fighting For Your Children. Houston, TX:
Taylor Publishing Company, 1998

Person v. Behnke, 611 N.E.2d 1350 (11l App. 1993) (no duty to
child) (Compare, American Academy of Matrimonial Lawyers:
Bounds of advocacy, Standard 2.23 (“In representing a parent, an
attorney should consider the welfare of the children™); ] Am Acad
Mat Lawyers 9:1-39, 1992)

Wallerstein J, Lewis ), Blakeslee S: The Unexpected Legacy of
Divorce: A 25 Year Landmark Study. New York: Hyperion, 2000
Feldman E: Till divorce do us part. American Heritage, Nov
2000, pp 38-47

The Journal of the American Academy of Psychiatry and the Law



