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Malpractice suits againsttherapists for either instilling or recoveringfalse memories of sexualabuse have increased
in the lastfew years andsome of the awards have been large. Failure to give informed consent, that is. failing to
inform patients concerning the risk of recovering false memories, is oneofthe main allegations increasingly made
against therapists in recovered memory cases. In the landmark case on informed consent, Canterbury v. Spence
fashioned a standard of disclosure that focused on how material the potential warnings were to the patient's
decision and specifically stated the standard would be set by the law, not bythe profession. The court ruled that
the "risk or cluster of risks" must be disclosed to the patient ina manner that meets the patient's "informational
needs." A review of relevant literatureshowsthat a substantial body of information existedbythe early 1990s that
warned psychotherapists about the risk of false reports of sexual and physical abuse. This article concludes that
the "riskor clusterof risks" that must be disclosed to a patientrecovering repressedmemories in psychotherapy
should have included warnings about recovering false memories.
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Malpractice suits against therapists for either instill
ingor recovering false memories ofsexual abusehave
increased in the last few years and some ofthe awards
have been substantial. In the fall of 1995, a jury in
Minnesota awarded nearly 2.7 million dollars to a
woman who sued herpsychiatrist fornegligently im
planting false memories of sexual abuse and for fail
ure to give informed consent for such therapy.' On
January24,1996, another Minnesota juryawarded a
patient 2.5 million dollars against the same defen
dant. Failure to give informedconsentfor recovered
memory therapy was again a central issue.2 A few
months later, two Oregon therapists settled out of
court, one for 1.57 million dollars and the other for a
confidential amount in a recovered memory therapy
case.3

In November 1996, a Missouri family settled a
false memory suit for 1million dollars against a ther
apist and her sponsoring church.4 The family con
tended the therapist implanted memories ofincestin
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their eldest daughter, including memories of giving
birth to herfather's baby. Thedaughter's gynecolog
ical examination showed her to be a virgin. In De
cember of 1996, a Florida woman settled her suit
against a psychiatrist for 650,000 dollars.5 Among
theplaintiffs allegations of negligence was failure to
give informed consent before retrieving repressed
memories in psychotherapy.

On March 3, 1997, after 15 days of courtroom
testimony, a psychiatrist in Wisconsin agreed to pay
a former patient 2.4 million dollars in an out-of-
court settlement of yet another recovered memory
case.6 Monthslater, aTexas womanin federal district
courtwon 5.8million dollars—the largest juryaward
to date in a recovered memory case.7 She alleged,
among other things, that her psychiatrists never elic
ited her informed consent for this type oftherapy. In
late 1997, an Illinois woman agreed to accept the
largest publishedsettlement award to date (10.6 mil
lion dollars) in a recovered memory suit. The suit,
which was settled on the day of the scheduled trial,
alleged that the defendants used improper psycho
therapy and failed to obtain informedconsent.8

In 1998, a nationally recognized recovered mem
ory therapist settleda case, brought by a Minnesota
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plaintiffalleging implantation offalse memories, for
afigure approaching the limits ofthe therapist's mal
practice coverage.9 InJuly ofthat same year, aprom
inentexpert in the field of personality disorders set
tled a case for an undisclosed amount after the
initiation of trial testimony by a plaintiff claiming
that he had fostered false memories in the course of
treatment.10 In December 1998, a therapist settled
for the limits of her malpractice coverage with the
father of a woman who had formed allegedly false
memories of sexual abuse in the course of therapy
and who had previously lodged criminal charges
against her father as a result.11 In August 1999, an
other Wisconsin jury awarded 875, 000 dollars in
damages and subsequently 1million dollars inattor
neys' fees to a woman who had formed false memo
ries of satanic ritual abuse in the course of therapy
with aWisconsin psychiatrist.12

This proliferation of judgments becomes even
more striking when one realizes that before the
1990s, psychotherapists, especially those using psy-
chodynamic techniques, had been almost totally im
mune from malpractice suits.13 Currently, recovered
memory therapy appears to be practiced less fre
quently than a few years ago, which should decrease
future claims. Although statutes oflimitation should
limitolder claims, numerous exceptions exist to such
statutes.

For example, most states have laws that toll (delay)
the statute of limitations from talcing effect in the
case of mentaldisability. Suchexceptions to statutes
oflimitation are being used insuits against therapists
ifexpatients can show their psychotherapy disabled
them, making them unable to discover their injury.
We are personally aware of such tolling claims re
cently prevailing in Texas and Illinois. If this trend
continues, liability for improper recovered memory
therapy, with its attendant claim of failure to give
proper informed consent, will notdisappear anytime
soon.

Increasingly, one of the main allegations made
against therapists in recovered memory cases is fail
ure toobtain appropriate informed consent. Wehave
been retained as experts or consultants in several of
the aforementioned cases, charging the defendants
with failing to give informed consent concerning the
risks of recovering false memories in psychotherapy.
Inotherwords, former patients and theirfamilies are
suing psychotherapists, saying that the therapists did

not warn them that memories of sexual trauma re
covered during therapy mightbe false.

In lightof these developments, it seems appropri
ate to review the issue ofstandards for informed con
sent in recovered memory therapy. We begin by of
fering a working definition of "recovered memory
therapy." Next, we review current thinking regarding
the basic requirements for informed consent in psy
chotherapy. Based on this foundation, we propose
the basic requirements for informed consent in re
covered memory therapy. Then we examine the lit
erature available to a recovered memory therapist
since the 1980s and early 1990s regarding the ten
dency of patients to form false, confabulated, or er
roneous beliefs in the course of psychotherapy. We
conclude with an assessment of the minimum stan
dards for informed consent that could have been ex
pected of therapists at this time.

We have limited thisdiscussion specifically to the
issue of informed consent; but we note in passing
that failure to elicit informed consent is not the only
tortious conduct that may arise in the course of re
covered memory therapyor for that matter any type
of psychotherapy. In a word, informed consent is a
necessary butnotsufficient condition for atherapy to
meet minimum standards of care.

Definition of "Recovered Memory
Therapy"

Although theterm "recovered memory therapy" is
used widely, we are not aware of a formal definition
of this technique that has been accepted universally.
For this article, we will propose a working definition
for recovered memory therapy that involves the fol
lowing: (1) an assumption that patients may harbor
"repressed" memories of traumatic experiences; (2)
anassumption that these repressed memories may be
recovered after a prolonged period of amnesia; and
(3) an assumption that patients may gain relief from
psychological disorders byattempting to recover, ex
plore, andunderstand these memories with theassis
tance ofa therapist. Although "recovered memories"
mayin theory involve any traumaticevent, most in
volve sexual abuse—as in all the malpractice cases
cited previously.

It should be noted that patients may recover
memories during the course of the actual psycho
therapy session or at times before or after the ther
apy session itself. However, if the therapist focuses
on the exploration and understandingof these ap-
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parently recovered memories, we will define the
technique to be "recovered memory therapy" re
gardless of the precise time or setting in which the
memories were recovered.

Informed Consent in Psychotherapy

The concept of informed consent in psychother
apy has been in flux. The statusofinformed consent
in the late 1980s is outlined byGutheil,14 who de
scribed the essentials of informed consent for psy
chiatric practice in the 1989 edition of Kaplan and
Sadock's influential Comprehensive Textbook ofPsy
chiatry. The patient isexpected to beinformed of the
risks and benefits of the proposed course of treat
ment, ofalternative treatments, and ofno treatment.
Of considerably greater importance, however, is the
necessity to convey to the patient the physician's
readiness to listen toanddiscuss anything thepatient
might fearas a risk, side effect, or concern about the
proposed treatment. Informed consent, then, is ac
tually an ongoing process, a two-person dialog ex
tending over time, rather than a form signed once
and for all, never again to be discussed (Ref. 14, p
2111).

In June 1996, the American Psychiatric Associa
tion (APA) released Principles ofInformed Consent in
Psychiatry prepared by theAPA's Council on Psychi
atry and Law andapproved bythe Board ofTrustees
in June 1996 as a resource document for use by the
APA's district branches.15 It does not represent APA
policy:

Psychotherapy: Informed consent developed in the context of
invasive procedures and hassincebeen extendedto treatment
with medication. There has always been uncertainty as to the
extent to which the doctrine of informed consent isapplicable
to psychotherapy. Although discussions about treatment mayfit
poorly into some psychotherapeutic approaches, recent changes
in practice thatemphasize short-term, problem-focused thera
pies are more accommodating (or even encouraging) of such
interactions. Whetheror not required by the law, it seems rea
sonable toencourage psychiatrists todiscuss with their patients
the nature of psychotherapy, likely benefits and risks (where
applicable) and alternative approaches (bothpsychotherapeutic
andnon-psychotherapeutic) to theirproblems (Ref. 15,Section
7,p6).

As the foregoing statement suggests, informed con
sent in the mental health fields, once reserved for
somatic therapies such as electro convulsive therapy
(ECT) or psychotropic medication, is no longer so
narrowly applied. It probably istruethat psychother
apists have not routinely elicited such consentin the

past. However, the fact that such informed consent
was not usually or customarily given may not be a
viable defense. Unlike the standards of care in mal
practice cases,standards ofcare for informed consent
are based on what a "reasonable person" might con
sider as being material to hisdecision. In a landmark
case oninformed consent, Canterbury v. Spence (Dis
trict of Columbia Court of Appeals), the court
fashioned a standard of disclosure that focused on
how material the potential warnings were to thepa
tient's decision and specifically stated that the stan
dard would be determined by the law not by the
profession:

Thus thetest for determining whether aparticular peril must be
divulged is its materiality to the patient's decision: all risks po
tentially affecting the decision must be unmasked. And to safe
guard the patient's interest inachieving hisown determination
on treatment, the law must itself setthestandard for adequate
disclosure.17

Although not holding in all jurisdictions, the Can
terbury decision explains:

From these considerations we derive the breadth of the disclo
sures of risks legally toberequired. The scope of thestandard is
notsubjective as toeither thephysician orthepatient; it remains
objective with due regard for the patient's informational needs
andwithsuitable leeway for the physician's situation. In broad
outline, weagree that: [a] riskisthusmaterial whenareasonable
person, in what the physician knows or should know to be the
patient's position, would likely attach significance to the risk or
cluster of risks in deciding whether or not to forego the pro
posed therapy.18

Thus, the "risk or cluster of risks" must be disclosed
to the patient in a manner that meets the patient's
"informational needs." However, as adefense against
their failure to give informed consent, defendants in
false memory cases have pointed to the lack of pub
lished studies clarifying the frequency and nature of
false memories ofsexual abuse. Theyreason, after all,
howcan one inform a patient of a risk if that risk is
unqualified?

In response to this argument, an expert may be
called on to describe to the jury the information that
a therapist had or should have had concerning the
risks of recovering false memories of sexual abuse.
This article details the mental health literature that
was available and relevant to practitioners whowould
have considered giving such informed consent dur
ingthe late 1980s and early 1990s, at the timewhen
most recovered memorytherapywaspracticed. This
literature includes such items as the historical tradi
tion and culture of a practice, statements by profes-
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sional organizations, ethical guidelines oftheprofes
sion, andarticles or treatises recognized andaccepted
as authoritative in the field. Regardless of the spe
cialty, most juries accept the historical dictum of
"primum non nocere " or "first, do no harm" as the
springboard for all discussions concerning standards
of care.

Standards for Informed Consent in
Recovered Memory Therapy

Theforegoing discussion would suggest relatively
clear guidelines for informed consent in recovered
memory therapy. Looking first at thepotential ben
efits ofthis technique, we are unaware ofanystudies,
beyond anecdotal reports, showing that recovered
memory therapy is effective for thetreatment ofspe
cific psychiatric disorders. On the other hand, a
growing literature has documented the efficacy of
various other types of psychological and biological
therapies for many specific psychiatric conditions.
Thus, current practitioners should inform patients
that the efficacy of recovered memory therapy has
not beendocumented to the same degree that other
techniques have been. In addition, many articles and
reviews have questioned the validity of the theory
underlying recovered memory therapy, namely, that
it is possible to"repress" or have dissociative amnesia
for a traumatic event.19-26

Turning to therisks ofrecovered memory therapy,
the mid-1990s have seen a flood ofmental health and
forensic publications concerning false memories,
pseudomemories, and false allegations of sexual
abuse that may arise as a result of recovered memory
therapy. Thus, the standard of care today is that
practitioners should fully inform patients about the
fallibility of memory and the dangers involved
with recovering memories of traumatic events,
especiallywhen mostofthemajor professionalorgani
zations have issued warnings concerning false

27-31
memories

Literature Regarding False Beliefs
Before 1993

What constituted adequate informed consent be
fore the recent professional publications? Forexam
ple, what information about false memories ofsexual
abuse existed in the literature before 1993, when
two well-known cognitive psychologists explicitly
warned the therapist community concerning false

memories?32,33 Although few studies before 1993
had addressed explicitly the validity of recovered
memories, a substantial literaturereadily available to
therapists had already documented the fallibility of
memories ingeneral and therisk offalse memories of
sexual abuse in particular. In the following para
graphs, we offer aseries ofhistorical examples, obser
vations byvarious authorities, and actual studies be
fore 1993 thatspeak to the human tendency of false
or confabulated beliefs about sexual abuse and other
traumatic experiences. Although these various exam
ples come from disparate sources andfew individuals
would have been aware of every one, it would be
difficult to argue thata therapist practicing recovered
memory therapy within the standard of care in the
1980s or early 1990s couldhave been ignorant of all
of this literature.

To the extent that history should be an important
guide, the witch craze contains important lessons
concerning false memories of sexual abuse. Mental
health practitioners should be aware of the role the
witch craze played in the history of modern mental
health treatment, especially as it applies to the dic
tum ofprimum non nocere. In times past, psychiatry
departments often gave lectures on the witch craze,
because it demonstrated so many important princi
ples to those learning thepractice of psychiatry, psy
chology, and counseling.

Although it is beyond the scope of this article to
provide full discussion of the lurid, detailed, memo
ries of satanic sexual activity that accused witches
often recounted, the reader should be reminded of
theextent of thecarnage. Fortwo centuries, the 16th
and 17th, most of Europe was engaged in a system
atized, officially sanctioned, "scientific" search for
witches, resulting in the death-by-torture of count
less innocents, mostly women.

The important lessons for mental health practitio
ners arethat many accused witches apparently devel
oped vivid memories of sexual behaviors that never
happened. As Trevor-Roper wrote: "Again and
again, when we read the case histories, we find
witches freely confessing to esoteric details without
evidence of torture, and it was this spontaneity,
rather than the confessions themselves, which con
vinced rational men that the details were true."34
Trevor-Roper estimated that for every victim whose
story came out underduress, there were twoor three
who genuinely believed they were witches. Many of
the accused who subsequently came to believe they
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were witches developed bizarre memories of sexual
events that never occurred. Other authors wrote of
young women during the craze who described in
luriddetail how they lost theirvirginity to the devil,
although examination showed them to bevirgins.35

Although the mechanism for such false memories
has been understood in various ways by modernau
thorities, what is incontrovertible is that false mem
ories concerning sexual matters were prevalent dur
ing the witch craze and led to serious injuries of
innocent people. Few American therapists would be
unaware of the false memories/false accusations lev
eled by several young women in Salem, Massachu
setts, three hundred years ago. In fact, the Salem
witch trials oftenwere described in psychiatric histo
ries because they are such a prototypical example of
how the search for the roots of dissociative (or hys
terical) behavior can lead to tragic consequences.

Onehundred years ago, Sigmund Freud first pro
posed that repressed memory of sexual abuse causes
certain neurotic illnesses, including hysteria. He
based this "seduction theory" on his clinical experi
ence oftreating young women whoapparently recov
ered memories of sexual abuse in the course of psy
choanalysis. They recovered these memories with
great displays offeeling (abreaction) andwith appar
ent alleviation of symptoms. Nevertheless, after a
lifetime ofstudy, Freud rejected his own theory, ad
mitting: "When, however, I was at last obliged to
recognize that these scenes of seduction had never
taken place, and that they were only phantasies
which my patients had made up or which I myself
had perhaps forced upon them, I was for some time
completely at a loss ..." (Ref. 36, p 34).

Freud based his conclusions on four consider
ations.37 Unlike what he had previously thought, he
observed that the patients did notget better with the
treatment. In fact, their treatments became "intermina
ble." Second, he noted that the unconscious mind can
not distinguish fact from fiction. Third, the incidence
ofimplied father-daughter incest was improbable ("the
fact thatinevery case thefather, notexcluding myown,
had to be blamed as a pervert"(Ref. 37, p 953)), and
fourth, he had never had patients speak about incest
during "even the most confused delirium," (Ref. 37,
p 953) a time when such memories, if true, might be
expected to emerge from the unconscious.

Although Freud took25 years to arrive at the con
clusion that hispatient had recovered false memories,
after reading his initial case histories at least onecon

temporary of Freud was immediately skeptical that
Freud himselfhadinduced false memories in his pa
tients. Moll, who was both medically and psychoan-
alytically trained, stated that he was "by no means
satisfiedwith these clinical histories. Theyrather pro
duce the impression that much of thealleged histo
ries has been introduced by the suggestive question
ing of the examiner, or that sufficient care has not
been taken to guard against the illusions of memory"
(Ref. 38, p 190).

Janet, also a contemporary of Freud, believed that
hysterical patients could fabricate and agreed that it
was aserious concern for physicians.39 In 1925,Janet
explicitly cautioned therapists about the imperfect
state of knowledge concerning traumatic memories:

Whereas some doctors never trouble their heads about trau
matic memories and do not even know these exist, and whereas
others fancy them everywhere, there isa place forpersons who
take themiddle course andwho believe they areable to detect
the existence of traumatic memories in specific cases. The doc
tors comprising the last group need diagnostic rules. Unfortu
nately, the psychological phenomena nowin question arestill
imperfectly known, and it isfar from easy to give precise indi
cations (Ref.40, p 670).

Later in the 20th century, commentary from
manyotherauthorities reinforced Freud'sandJanet's
findings about the difficulty in distinguishing be
tween fantasy andaccurate memory. For example, in
1932 in a series of influential studies, Bartlett devel
oped the concept that memory is reconstructive and
subject to numerous distortions.41 He advised pro
fessionals thathumanmemory isdistorted bycurrent
expectations, concerns, moods, attitudes, postevent
information, and other factors likely to distort the
accuracy ofwhat we remember. In 1967, Sachsde
scribed a patientwhose sexual fantasies turned out to
be reality based.42 However, he warned readers: "The
difficulties we frequently encounter indistinguishing
between fantasy and reality elements in the 'memo
ries' of traumatic events brought to us by our pa
tients, often seem insurmountable" (Ref. 42, pi).
Arlow, whose 1968 John B. Turner Lecture at the
NewYorkAcademy ofMedicine was laterpublished,
reiterated thedifficulty most therapy patients have in
distinguishing fantasy, memory and reality.43 He
cautioned, "This constant intermingling of fantasy
and perception helps makeit clearwhymemoryisso
unreliable, especially memories from childhood, be
cause in childhood the process of intermingling per
ception and fantasy proceeds to a very high degree"
(Ref. 43, p 37).
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Several subsequent commentaries have focused on
the risk of false information consciously or uncon
sciously generated by patients in treatment. Forex
ample, in 1979, Rosenfeld et al wrote about the
problems therapists have in assessing patients' re
ports of incest. The authors warned of"the com
plex difficulties facing clinicians trying to assess
whether a patient's report ofincest is fantasy or real
ity" (Ref. 44, p 159).The authors concluded that
"despite careful consideration and examination of
material presented in therapy or evaluation, onemay
still be left questioning whether the reported events
are reality" (Ref. 44,p 163). Asimilar issue was raised
in 1985 by Jonas and Pope, who proposed thatcer
tain disorders be grouped together as "dissimulating
disorders."45 The article noted that patients with
conversion disorder, somatization disorder, facti
tious disorder andmalingering often display charac
teristics of borderline, histrionic, and antisocial per
sonality disorders. The discussion concerning
fabrication in such a diverse group of psychiatric pa
tients underlined the potential for false patient re
ports of abuse, especially when patients reporting
such abuse often have histrionic and borderline
features.

In a similar vein, in 1986 Stevenswrote about the
difficulty in detecting patients who simulate ill
nesses, pointing out the difficulty in distinguishing
hysteria from malingering and warning physicians
that in patients with hysteria, "A history of sexual
assault should be regarded skeptically" (Ref. 46, p
244).

The mid-1980s also saw increasing recognition of
the ability of suggestive techniques to produce false
beliefs. Forexample, in 1985 theAmerican Medical
Association issued a position paper warning of the
potential ofhypnosis to create false beliefs:

Review of thescientific literatureindicates that whenhypnosis is
used to refresh recollection, oneof the following outcomes oc
curs: (1) hypnosis produces recollections that are notsubstan
tially different from nonhypnotic recollections; (2) ityields rec
ollections that are more inaccurate than nonhypnotic memory;
or, most frequendy, (3) it results in more information being
reported, but these recollections contain both accurate and in
accurate details(Ref.47, p 1921).

In 1989, Dinges andOrneechoed andamplified
the American Medical Association's cautions about
hypnosis.48 They warned that "the hypnotized indi
vidual has a pronounced tendency to confabulate in
those areas where there is little or no recollection; to

distort memory to become more congruent with be
liefs, hopes, and fantasies; and to incorporate cues
from leading questions as factual memories" (Ref.
48, p 1516). They specifically highlighted thepoten
tial dangers of using "hypnosis or other techniques
involving suggestions in attempting to elicit state
ments from children or adolescents concerning sex
ual abuse" (Ref. 48, p 1516). They summarize the
risks and benefits of this procedure as follows:

Sexual abuse isa repugnant act, andalthough there isa widely
held view that false-positive detections ofsuch abuse arevastly
preferred toa single case remaining undetected, the nature of
hypnosis issuch thatafalse-positive isafar more likely outcome
when hypnosis isused inthis way. Forachild, theconsequences
oflosing one orboth parents as a result ofsuch a false-positive
detection should beconsidered before taking precipitous action
(Ref. 48, p 1516).

By themid- tolate 1980s, additional literature had
arisen regarding false confessions of crimes or false
reports by patients had appeared. False confessions
during interrogations had led British psychologist
Gisli Gudjonsson to publish a scale measuring inter
rogative suggestibility in 1985.49 By 1987, he had
shown the relationship between memory and sug
gestibility, finding that the higher an individual's
suggestibility, the lower their memory capacity.50 By
1990, Gudjonsson had published normative dataon
100 cases ofalleged false confessions.51

By the late 1980s, a burgeoning literature dis
cussed the possibilities of false patient reports of
abuse. For example, in a 1986 editorial, Eckert, an
experienced forensic specialist, wrote about "the
other sideof child abuse and sexual molestation."52
He warned readers that "In the general area of child
abuse there have been many cases in which false ac
cusation and/or allegation have been made for one
reason or another" (Ref. 52, p 92). In 1987, Wong
alerted professionals to the serious consequences of
false allegations ofchild abuse andofthedevastation
such allegations cause to families.53 Warning readers
that 1.2 million of the 1.9 million cases of reported
child abuse are found to be unsubstantiated (as op
posed to false), the author said, "In our zeal to help
andprotect abused children, thenumber ofcasualties
among innocent families must be appreciated and
minimized" (Ref. 53,p 332).In 1988 inanarticle on
multiple personality disorder, Spiegel cautioned
therapists that "there will undoubtedly be times
when therapists of these patients are taken in by fan
tasies ofconscious stories ofabuse that did not occur.
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It is always best in the long run to obtain corrobora
tionifpossible"(Ref. 54,p 535). Issued asitwas from
a therapist often regarded as supporting theconcept
of recovered memories,55 such awarning represents
an important cautionary noteaboutthe possibility of
false beliefs arising in the course of psychotherapy.
Similar cautions were echoed thatsame year by Man-
tell who alerted readers to the possibility of false al
legations ofsexual abuse.56 Henoted, "both children
and adults make false reports," adding, "I have en
countered many cases in which child sexual abuse
allegation have been shown to be false" (Ref. 56, p
618). Headds ". . .many children are exposed tosug
gestive questioning that canplant the idea ofmoles
tation in their minds..." (Ref. 56, p 620). Also in
1988, Perry etal. reported on the problems of con
fabulated memories or"pseudomemories" associated
with suggestive therapeutic techniques including
hypnosis and hypnotic age regression. The authors
described a 1980 case in which a woman, after hyp
nosis, confabulated a memory of being sexually as
saulted; including the memory of being repeatedly
stabbed in the vagina.

Also in the late 1980s, other prominent research
ers published strongly cautionary statements about
the fallibility of memory. Ofshe detailed the tech
niques that appeared to increase the likelihood that
people who have falsely confessed will come to be
lieve their confession.58 He describeda setofcircum
stances thatclosely parallel some aspects ofrecovered
memory psychotherapy. Such techniques included
repeated statements by the individual in authority
thatthey believe theevent happened, repeated claims
that scientific evidence exists that the event hap
pened, and the subject's being told that defects in
memory indicate a psychiatric condition that would
explain the lack ofmemories. Similarly, in 1989 Lof-
tus reiterated that a substantial body of laboratory
evidence pointed to the fact that human memory is
inaccurate andthatsuggestive influence could readily
create memory distortions.59

Startingin the late 1970s, a parallel literature pro
vided a growing number of case studies and quanti
tative studies to support the commentariessumma
rized previously. In 1979, Cavenar etal. reported a
series of patients with "hysterical psychosis," all of
whom were struggling with sexual matters.60 Oneof
the patients had been on a date with a man she had
known for several months when she stood up in a
nightclub shouting she was being raped and began

throwing various objects at the other patrons. In
1980, Bliss studieda groupof 14 patients with mul
tiple personality disorder, reporting they all "qualify
for the diagnosis of hysteria as it has been denoted
over thecenturies" (Ref. 61,p 1396). Healso warned
clinicians that the domain of the personalities was
filled with "illogic" and "magical thinking." He re
ports that "a fear, in one case, ofmolestation becomes
a fact of rape. This patient was a virgin at marriage,
but shehas a dozen terrifying fantasies hidden in this
domain that involve rapeby her brother, father, and
strangers when she was a young girl" (Ref. 61, p
1394).

In 1983, Phillips et al. reported on 20 patients
who falsely reported the deaths of loved ones to
assume the patient role.62 These patients fit into
numerous diagnostic categories but as a group the
authors formulated the behavior as a form of dys
functional care-eliciting behavior. Readers could not
help but be impressed with the fact that clinicians
were fooled easily by the patient's false reports and
that the truth in such cases usually was discovered
only after clinicians contacted outside sources, such
as family members or coroners.

That same year, Sparr and Pankratz described a
series of factitious post-traumatic stress disorder
(PTSD) cases in which patients reported memories
and flashbacks of traumatic events they had experi
enced in Vietnam.63 When therapists checked for
corroboration theydiscovered that none of the men
had ever been in Vietnam. The authors advised read
ers that "Factitious disorders ofall types arebest dis
covered by careful clinical evaluation that includes
verification of patient-supplied information" (Ref.
63, p 1018). Thoughtful professionals would have
realized that PTSD is a particularly easy psychiatric
disorder to simulate and the historical accuracy of
patient's self-reported past trauma is difficult to as
certain in therapy.

In 1985, Hamilton described another series ofbo
gus PTSD cases that he called "pseudopost-trau-
matic stress disorder."64 These patients claimed ava
riety of PTSD symptoms including detailed horrific
memories of their Vietnam combat experience.
However, whentheir military records were obtained,
theirdoctors discovered that noneof thepatients had
ever been in Vietnam and they had never been in
combat. The authors cautioned, "Like other diag
noses (such asmigraine) which dependmainlyon the
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patient's report of symptoms, PTSD is readily sus
ceptible tocounterfeiting" (Ref. 64, p 353).

The mid-1980s saw a variety of additional re
ports describing false memories and false reports of
various types in a wide range of settings. For ex
ample, in 1985 Pynoos and Ethstudied the mem
ories of children who attended a school that had
been attacked by asniper.65 Anumber ofchildren
had erroneous memories and some of the errors
were remarkable. One child had developed vivid
memories of being shot at, although records indi
cate he was on vacation on the day of the attack.
That same year, Bloecher et al. reported on nine
individuals who had developed vivid, emotional,
coherent, andstrongly believed memories ofbeing
abducted by aliens from outer space and subse
quently being released back on earth.66 The simi
larities between recovered memories of sexual
abuse and recovered memories of alien abduction,
especially the similarities in the therapeutic tech
niques used to recover such memories, should give
pause to any therapist whose patient is recovering
memories. In 1986, Schumen described a series of
false accusations of physical and sexual abuse con
cerning children.67 He warned,

In some quarters there issuch adegree of sensitivity oroutrage
about possible child abuse that a presumption exists that such
abuse had occurred whenever it is alleged. It is possible for a
reverse skew to evolve, in which incest or other child sexual
abuse can beover perceived and over alleged (Ref. 67, p 5).

In 1987, Matos and Marriott reported the case of
a woman who fabricated reports of sexual abuse
andcautioned therapists to consider how they really
"know ifa reported sexual abuse actually took place
or not... (Ref. 68, p 305).

Also in 1990, a unique study concerning sexual
abuse was reported by Femina etal.69 These research
ers studied a group of69 subjects treated during ad
olescence, someofwhom reportedabuse at that time
andsome ofwhom did not.Theywere reinterviewed
nine years later as young adults. Of this group, 38
percent gave abuse accounts discrepant with those
obtained earlier. A quarter of the subjects whose
records showed severe childhood abuse denied or
minimized experiences ofabuse when interviewed as
adults. Another 12percent had denied abuse as ado
lescents but as adults alleged that they had actually
been abused. Of the 38 percent with discrepant ac
counts, 16percent agreed to another interview called
a "clarification interview."

During the clarification interview, subjects were
confronted with their records of abuse. All of the
subjects known to have been abused as adolescents
admitted they had remembered their abuse when
first interviewed but denied it for various reasons.
The most common explanations furnished by the
subjects for initially denying their abuse were a sense
of embarrassment, a wish to protect parents, dislike
of the interviewer, and a desire to forget. This is the
only reported study ofits kind intheliterature and it
gave readers agood understanding ofwhy people do
not report distressing life events. The fact that none
of the subjects had "repressed" their memories of
abuse added further doubt to the theory that people
could repress memories of traumatic events. Such
evidence should have alerted therapists to the possi
bility that"recovered memories" ofsuch abuse were
bogus.

In 1991, Kenneth Lanning reported the experi
ence of the Federal Bureau of Investigation (FBI) in
investigating allegations of babies being bred and
eaten, children murdered in human sacrifice, and
Satanists taking over daycare centers—and the reac
tions of therapists to these allegations.70 He stated
that much of what had been reported by "victims"
was extremely improbable, noting that "For at least
eight years American law enforcement has been ag
gressively investigating the allegations ofvictims of
ritualistic abuse. There is little or no evidence for the
portion oftheir allegations thatdeals with large-scale
baby breeding, human sacrifice, and organized Sa
tanic conspiracies" (Ref. 70, p 173). However, he
observed that"theprincipal criteria for many profes
sionals' acceptance of these allegations byvictims is
simple: Is it possible?" (Ref. 70, p 173). He con
cluded, "Mental health professionals must begin to
accept the possibility thatsome ofwhat these victims
are alleging justdidn't happen" (Ref. 70, p 173).

In 1992, Mikkelsen et al. reviewed the literature
and presented their clinical experience with false al
legations ofchildhood sexual abuse.71 They specifi
cally identified suggestive interview techniques and
other iatrogenic elements as causes for false allega
tions. For example,

Anadolescent studentin aprivate school seeks helpfor aneating
disorder. The therapist has read articles concerning the fre
quency ofsexual abuse in females with eating disorders. Despite
anegative history ofsexual abuse and what would appear tohave
been a stable family background, the therapist becomes con
vinced that there must have been an incestuous relationship
between the girl andher father. Ultimately, sheresorts to hyp-
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notism. Under the influence of the hypnotic state and in re
sponse to distorting leading questions, the patient produces a
history of sexual contact with the father that the therapist be
lieves supports her theory. Whenthepatient later states misgiv
ings abouttheallegation sheistold that it iscommon for victims
to have ambivalent feelings about disclosure andistoldthatthe
allegations mustbetrue(Ref. 71, p 565).

Insummary, anabundance ofliterature dating back
over a century has remarked on the fact that human
beings frequendy produce confabulated or false beliefs,
including false memories ofsexual abuse, inresponse to
suggestive techniques such as interrogation, hypnosis,
and psychotherapy. This extensive literature was readily
available totherapists doing recovered memory work in
the early 1990s. The literature provided convincing,
clearly articulated, persuasive, unambiguous evidence
that false memories and false allegations ofsexual abuse
were a significant potential risk oftherapy. Any reason
able person entering therapy would likely attach signif
icance to such risks in deciding whether to forego the
proposed therapy. It would follow thateven asfar back
asthe late 1980s and early 1990s this "risk or cluster of
risks" should have been disclosed toapatient recovering
repressed memories in psychotherapy.

Conclusions

Informed consent is clearly required in psycho
therapy and should include advising the patient
about the potential benefits of the treatment, alter
native treatments that may be available, and the po
tential risks ofthe treatment. Moreover, this consent
should be an ongoing process, which continues
throughout the course of treatment. Recovered
memory therapy as we have defined it previously is
subjectto the samestandardsofinformedconsent as
any other type ofpsychotherapy. Therefore, we sug
gest that therapists practicing this technique were
and areobliged to tell patientswhat isknown about
the benefits and risks of the technique.

Our review of the literature finds no evidence be
yond anecdotal reports that recovered memory ther
apy has beneficial effects, in contrast to many other
psychological therapies, which arewell supported by
empirical studies. Conversely, we have documented
extensive literature drawn from historical examples,
review articles, and actual studies showing that hu
man beings maybe highly susceptible to false mem
ories and false beliefs, including false memories of
childhood sexual abuse. Agreat deal of this literature
was already available to recovered memory therapists

practicing in the late 1980s and early 1990s. Thus,
therapists practicing recovered memory therapy at
that time should have been aware of the possibility
that patients might produce entirely false beliefs in
efforts to recover supposedly repressed memories of
childhood sexual abuse and other traumas. For the
purposes of our question of informed consent, it is
not even necessary to argue that recovered memory
therapists should have believed all the foregoing re
ports. The therapists might have been very skeptical
of the literature, but at the least they could have
informed their patients that such a literatureexisted.
In the language of Canterbury, all risks potentially
affecting the patient's decision were required to be
unmasked.

Failure to inform patients of these facts with re
gard to the benefits and risks of recovered memory
therapy therefore would not constitute informed
consent.
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