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Philip Candilis and coauthors1 have made a signifi
cant contribution to the clarification of the ethics-
based underpinnings of forensic psychiatry. They
synthesize the principled approach of Paul Appel-
baum, presented inanAmerican Academy ofPsychi
atry and the Law (AAPL) presidential address and
article,2 and the narrative approach ofEzra Griffith,
also presented in an AAPL presidential address and
article.3 Dr. Candilis proposes a mixed model that
calls for a more robust conception of the forensic
professional role and a broader concept of profes
sional integrity that encompasses multiple profes
sional duties and their ethics-based complexities.
The integration of differing ethics theories and per
spectives isimportant forour field. Too often,differ
ingtheories are presumed to be incompatible, neces
sitating choosing one facet and approach to the
exclusion of all others. Dr. Candilis, by integrating
approaches, enables the forensic psychiatrist to con
sider all relevant ethics facets. It isnot always simple,
and each case requires its ownanalysis.

Two Conceptions of the Forensic Role

Historically, two very different concepts of the
role of forensic psychiatrists have developed. One
was suggested by the late Seymour Pollack,4 with
Richard Rosner as its most recent proponent. The
late Bernard Diamond, a highly respected contem
porary ofDr. Pollack, developed theotherapproach.
Dr. Pollack considered forensic psychiatry to be the
application ofpsychiatry toevaluations for legal pur-
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poses, with consultation concerned primarily if not
solely withtheends ofthelegal system, justice, rather
than the therapeutic objectives of the medical sys
tem. It is a more narrow view of the forensic role.
Medical concerns, in the view ofDr. Pollack and Dr.
Rosner, arenot relevant in the forensic role, andany
such concerns were considered by Dr. Pollack to be
"therapeutic bias." Medical ethics considerations,
from this perspective, are relevant onlyin treatment
contexts. Personal ethics (often also called morals),
according to Dr. Pollack's conception of the forensic
role, can playapartbyinfluencing decisions made by
an individual forensic psychiatrist regarding which
cases to take. Interestingly, after his involvement for
theprosecution in theSirhan death penalty case, Dr.
Pollack himselffaced competing ethics concerns and
decided never again to participate in a death penalty
case.

In contrast to Dr. Pollack's approach, Dr. Dia
mond thought the psychiatrist's participation as a
psychiatrist consultant to the legal system, should
primarily be to further medical ends and develop a
more humane legal system. He had a more robust
formulation of the forensic role that included tradi
tional medical ethics, relevant to decisions about
what cases to accept even if unable to influence the
opinion itself. Dr. Diamond believed in scrupulous
honesty and would accept only thosecases in which
hethought hisinvolvementwouldbeconsistent with
humane medical ends. In criminal cases he would
workonly for the defense, but turned down the ma
jority of cases because total honesty would not be
helpful or was against the attorney's legal strategy.
Dr. Diamond called attention to the fallacy of the
impartial expert,7 butbelieved honesty was necessary
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nonetheless. The ethics guidelines of theAAPL adda
need to strive forobjectivity because subjective hon
esty is not always enough.8 Dr. Diamond also tried to
pursue medical ends when he testified before legisla
tures, oftensuccessfully infusing medical values into
legislation.9

Dr. Diamond was the antithesis of a "hiredgun"
and showed that a one-sided, scrupulously honest
approach was possible.10 Ahired gun can readily es
tablish a record ofworking forbothsides in differing
cases, depending onwho was paying thebill. Hecan
confuse his role with the attorney's. Much like an
attorney, who does not take an oath, he is ready to
testify for whichever side is willing to pay and would
make a one-sided argument regardless ofhis true be
lief. In reality, a record of testimony for both sides
says nothing about anexpert's honesty and integrity.
Such a record usually is given more importance than
it deserves.

Perhaps because it is simpler and therefore re
quires less thought in any specific forensic case, Dr.
Pollack's approach has achieved so much dominance
that many forensic psychiatrists now think it is the
only approach. His definition has become reified, so
inacircularway it is assumed thatbecause ofthatone
possibly arbitrary definition, it is the only way to
practice forensic psychiatry, and medical values must
be ignored in the forensic context. Other definitions
are at least equally plausible,8 and some are more
consistent with the psychiatrist's roles in consulta
tions to other systems and with thehistorical narra
tive ofmedicine throughout themillenia dating back
toHippocrates. Ifeveryone followed Dr. Diamond's
approach, the prosecution admittedly would be un
able to find experts in forensic cases. Arguably
though, the prosecution should not be excessively
punitive ifthey want medical experts, and, obviously,
few forensic psychiatrists would go as far as Dr. Di
amond, working only for the defense. However,
many might consider Dr. Diamond's approach espe
cially relevant for certain problematic death penalty
roles."

Alan Stone's Challenge to Forensic
Psychiatry

In a talk before AAPL in October 1982, Alan
Stone described forensic psychiatry as a moral mine
field. In his subsequent article,12 he called attention
to the ethics and conceptual problems of forensic
psychiatry, including the temptation to deceive a pa

tient to achieve justice or twist justice to help a pa
tient. Although I disagree with his recommendation
tostay out of thecourtroom and findthe ethics com
plexities part ofthechallenge offorensic psychiatry, I
believe he makesastute observations,and many ofhis
concerns have not been adequately answered. He
calls attention to somevery real, fundamental ethics
problems and concerns. Dr. Griffith3 discusses Dr.
Stone's example ofDr. Leo, aJewish psychiatrist tes
tifying in 1801 at the Old Bailey in England, who
was ridiculed in courtforapparently twisting psychi
atric facts in an effort to help a Jewish defendant
accused of stealing spoons in then anti-Semitic En
gland. Although not agreeing with Dr. Leo, Dr. Grif
fith sees analogies to the case of Dr. Stone's black
army sergeant. Dr. Griffith expresses more sympa
thy for Dr. Leo's actions than did Dr. Stone.

The black army sergeant case13 was the one that
convinced Dr. Stone to stay out of the courtroom.
This sergeant had been diagnosed with kleptomania
by another psychiatrist. However, Dr.Stone's careful
analysis showed that thesergeant did not have klep
tomania, and he was sentenced to five years at hard
labor. Although sensitive to the black sergeant's ex
perience, Dr. Stone saw the military store theft as an
expression ofanger toward both society and toward
the military for discrimination against the sergeant.
He did not see a place for this information in his
forensic findings, even in a way that could have
diminished sentencing. Dr. Stone felt some deep
moral wrong had occurred and was deeply troubled
by the results of his conscientious use of"objective"
psychiatry.

Nondominant Cultural Issues and an
Individual Narrative

Dr. Griffith3 considers both cases to reflect the
problems ofthenondominant culture, when thejus
tice system run bythedominant culture is notfair or
just toward members ofthenondominant group. Dr.
Griffith advocates fora narrative approach in which
the special story of a person in the nondominant
culture is given full consideration by the evaluator,
even if the result is a conclusion not helpful to the
individual defendant. At least the nondominant cul
tural issues wouldbeconsidered fully and anyunfair
ness would be understood. In Dr. Griffith's opinion,
theability to give attention tosuch factors is a reason
for forensic psychiatrists of thenondominant culture
to stay in court. He does not advocate twisting psy-
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chiatry and the truth to help a defendantbut pushes
fora thorough assessment that considers thecultural
factors. Even ifnot relevant to thespecific legal issue
in question, cultural factors might be relevant for
sentencing, andefforts could bemade to bring them
to thecourt's attention for sentencing purposes.

Death Penalty Cases

Phillipa Foot, a philosopher, makes a similar
point,14 urging those opposed to the death penalty
not to withdraw from capital cases because it would
leave such evaluations to death penalty-adherents
who had biases in favor ofsuch penalties. Because she
also expects honest evaluations, she acknowledges
that such efforts could sometimes lead to opinions
that result in a death penalty. At least mitigating
factors could be considered adequately bysomeone
opposed to the death penalty or who had serious
reservations about it. She states that any attempt to
do "good" can always result in harm, but that does
not mean efforts to do "good" should be stopped.
Much like Dr. Griffith, she believes in the need for
forensic psychiatrists who will give adequate consid
eration to issues others might ignore, to remain in
court, regardless of the outcomeof the evaluation.

In my opinion, the doctrine ofunintended conse
quences has been overused in the death penalty con
text. Ifa consequence is foreseeable and even likely,
the consequence should morally be treated as the
equivalent ofanintended consequence. Forexample,
if a prisoner is psychotic and not competent to be
executed, it should be foreseeable that treatment to
make prison management easier or ostensibly to re
lieve suffering is likely to result in restoration to san
ity andultimate execution. Such a consequence can
notreally beseen as unintended because it is a likely
and serious result of such "treatment." It should be
considered partof thelikely outcome in thedecision
making process.

Paul Appelbaum's Principled Approach

Dr. Paul Appelbaum has made a career ofwrit
ing astutely and sensitively about ethics issues in
both general and forensic psychiatry. In his opin
ion, the possibility of an opinion harmful to an
evaluee is what makes a forensic opinion valuable
and worthy of attention. According to him, the
principles of truth, justice, and respect for persons
have primacy in forensic psychiatry. Medical val

ues have a place in other aspects of the encounter
but not the forensic opinion. He believes forensic
psychiatry should have an ethics of its own based
on the principles of truth, justice, and respect for
persons. He calls the approach of my colleagues
and myself, where medical ethics still have a role in
forensic evaluations,15 a mixed model, and he
gives a valid criticism. He says that if the forensic
evaluator thinks he also has medical duties, the
evaluator may act like a healer and thesubject may
respond accordingly. He says that if forensic psy
chiatrists persuade themselves of their residual
professional duty to benefit and not harm eval-
uees, they are likely to communicate this to their
subjects. If treatment-type questions are asked,
treatment-like responses are likely. In the process
of mutual deception, the evaluee is the one be
trayed and harmed.

The Mixed Ethics Model

Dr. Appelbaum is right. Medical considerations
should not affect the forensic opinion itself. How
ever, in my opinion medical ethics should motivate
anattemptto findobjective psychiatric evidence that
could help a defendant in a criminal case, regardless
of who pays the bill. Medical considerations should
motivate decisions aboutwhat types of forensic roles
to turn down. Most forensic psychiatrists would see
nothing wrong in honesdy giving opinions that help
convict and lock up a guilty dangerous defendant or
giving information that could prevent a person ma
lingering adisability from collecting disability insur
ance money. Most probably would see a problem,
though, inhelping the prosecution inadeath penalty
case distort mitigating psychiatric testimony to help
obtain a death penalty verdict. Other intermediate
issues are more controversial. Medical considerations
shouldbeoperative in decisions aboutwhichcases to
take and which roles to play. I agree with Dr. Appel
baum that truth, justice, and respect for persons
should be the primary considerations. In my opin
ion, strivingto reach an objective opinion should be
apartofthateffort. Honest, objective opinions could
harm a subject, as Dr. Stone came to appreciate.
However, insituations ofdisproportionate harm, the
secondary medical considerations should become
prominent, take centerstage, and outweigh theordi
narily determinative factors. Because it is unaccept
able to twist the truth, the case should be turned
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down. If already involved, efforts should be made to
withdraw.

Dr. Appelbaum is right about thedanger ofcon
fusing subjects into thinking you are trying to help
them when theopposing side hires you. AAPL's eth
ics guidelines8 necessitate full disclosure about who
hired you, thelack ofconfidentiality, andtheneed to
besensitive toslippage oftheoriginal warning. How
ever, in my opinion that isnot enough. Introducing
yourselfas a doctor to most people immediately sug
gests fairness, a desire to help, and an effort to not
harm the subject any more than honesty requires.
Some forensic psychiatrists, bybeing empathic, may
use their clinical psychiatric skills to gain a defen
dant's confidence. Theycould eitherintentionally or
inadvertently play on misplaced trust to help seduce
a defendant into revealing or possibly even exagger
ating data in ways that could seriously harm the sub
ject. Juries and even some judges reflect society be
cause they generally perceive doctors as healers who
do not wish to harm defendants they evaluate. Some
prosecution-oriented psychiatrists can misuse such
misperceptions by a jury and persuade the jury to
give their testimony more credence than it deserves.
Misleading asubject may help inthe search for truth,
but it violates respect for persons. As mentioned by
Dr. Appelbaum,2 other values temper the pursuit of
truth in our system. Otherwise, we could torture
evaluees toget at the truth orcompel them to testify
against themselves. Ifsome forensic psychiatrists in
tend to give medical considerations no place in fo
rensic evaluations, a more complete disclosure that
did not mislead should be required ethically. The
introduction would need to include a statement ex
plaining that although trained inpsychiatry, the eval
uator is not inapsychiatric role. Heorshe is retained
only touse his orherspecialized knowledge toanswer
specific legal questions, buthe orshe is not function
ing as a doctor. Heor she is not there to help, and
traditional medical ethics doesnot apply. Analogous
explanations should be given to a jury.

Pure or Robust Forensic Role

Those who want the role of forensic psychiatrists
to be pure and simple, desire psychiatrist consulta
tions to the legal system to be unique and different
from consultations to allother systems. It isdifficult
for meto see anyvalid justification for this. Clinical
psychiatrists no longer have duties only to a patient.
They have duties tosociety that may require Tarasoff

warnings that can result in a patient's arrest. They
have duties to society to protectothers by using the
police powers ofcivil commitment. Requirements to
report child abuse in some states can result in thera
pists being used to convict a defendant and to sen
tence him to an institution, in which as a child
abuser, his personal safety is at risk. In California,
therapist testimony could be used for the sole pur
pose ofobtaining a death penalty verdict.16 Thera
pists can be coerced into becoming double agents
and performing disability assessments on their own
patients for insurance purposes.

Psychiatric Consultation to Other
Systems

In consultation to managed care systems, it would
beconsidered unethical for a psychiatrist to consult
with thebusiness people to help determine themed
ical care aplan could legally deny thatwould result in
thedeaths of those patients whose care costs the plan
themost money. Yet, ifconsulting to business people
at an insurance company meanteschewing all medi
cal values and adopting only the business value of
making the most profit you legally can, and if the
psychiatrist followed the ethics model some propose
for forensic psychiatry, there would be no reason for
a psychiatrist nottoact as such aconsultant. Respect
for persons, afundamental ethics principle according
toPaul Appelbaum, might betheonly thing preclud
ing this role, butarguably, no more so for the physi
cian than the businessperson. Other managed care
roles, like being a medical reviewer, analogous in
many ways to being a forensic evaluator, involve
competing ethics duties, and some physicians argue
that medical duties to a patientshould be primary in
this context. Thereare many instances in which the
legal system wants forensic psychiatrists to perform
roles thatshow no respect forpersons, such as incases
inwhich the legal system is manipulating andusing
people to help prosecute other people, or is attempt
ing toimpose draconian punishments, as inthe three
strikes cases that involve a third minor crime. In my
opinion, respect for persons and medical consider
ations should preclude roles thatfacilitate such ends,
unless every effort the judicial system will permit is
made to promote respect for persons.

Research psychiatrists provide another example.
Research protocols must protect human subjects,
and institutional review boards make sure that is so.
Although the research protocol may be primary for
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the research psychiatrist, subject welfare remains an
important secondary consideration. If subjects de
velop complications or deteriorate as a result of the
study, the secondary concern for patient welfare
starts to outweigh the primary concern for the re
search protocol. The researcher is ethically required
to terminate the patients from the study, find out
what treatment was being administered, and make
certain the patients get the treatment they need.
There are strong analogies with forensic psychiatry
assessments, andsimilar considerations should beap
plicable to both.

Dr. Candilis1 makes reference to personal obliga
tions of beneficence and nonmaleficence. Although
personal obligations are important, in my opinion,
there are also professional obligations of beneficence
and nonmaleficence that have a secondary place in
the forensic role. They can become dominant,
though, ifthepotential harm is too great inaspecific
case andcan outweigh what ordinarily is theprimary
consideration. Traditional medical ethics might re
quireturningdowna case or insomecases suchasthe
one discussed by Dr. Candilis, require expanding the
evaluation process itself.

Summary of the Integrated Approach

Insummary, Dr. Candilis has integrated theprin
cipled approach ofDr.Appelbaum withthenarrative
approach of Dr. Griffith. He recommends a more
robust professional role for forensic psychiatrists that
includes both of these facets as well as the needs of
society andtheprofessional andpersonal ideals ofthe
forensic psychiatrist. Professional integrity is multi-
faceted for the forensic psychiatrist. Dr. Candilis
agrees with Dr. Appelbaum in distinguishing be
tween required professional roles and moral ideals.
Professional integrity involves the interplay of per
sonal and physicianly values.

Dr. Candilis expanded his role to workon improv
ing communication and understanding and reaching
some family consensus. Dr. Candilis went beyond a
narrow conception of his role to include facets usu
ally considered part of clinical psychiatry. Such ef
forts were likely to have facilitated his obtaining in
formation that helped him reach his forensic
opinion, but the opinion itselfwas an objective one.
Childcustody disputes also lend themselves to such
interventions. Cases such as the one he describes
readily lend themselves toanexpansion oftheforen
sic role, because allparties have thepatient welfare in

mind. However, even in other situations, medical
ethics can and should playa role.

William Alanson White, when working for the
prosecution, insisted that the prosecution drop its
efforts togetadeath penaltybefore hewouldtakethe
case.17 Forensic psychiatrists may have less bargain
ing influence today, perhaps inpartfrom thewilling
ness ofmany forensic psychiatrists to forsake medical
values in theforensic role andwillingly take all cases
without any conditions or reservations.

As stated by Dr.Candilis and his coauthors,1 pro
fessions have traditions with an historical narrative
that includes itsgoals, duties, values, and ideals. Pro
fessions are anchored in these values that help resist
social andsituational forces, especially when current
forces influence aprofession to behave contrary to its
historical narrative. He says that strict views of the
forensic role may fail to balance the tension between
thehistorical narrative of themedical profession and
the need to make an objective analysis. The historic
narrative for forensic psychiatry is still emerging. It is
doing so at a time when psychiatrists inother capac
ities have increasingly complex and often conflicting
ethics duties. Anarrow view sees the forensic psychi
atrist solely as an agent of society and the court. A
broader view incorporates traditional medical values
and replaces theprofessional role witha broader con
ceptof professional integrity.

Principles are needed to represent the ideals of
objectivity and generalizability in reaching reasoned
ends and to create a framework for "right" action.
Narrative can operationalize theory in a practical
manner, taking into account asubject's unique path.
Such a view is more consistent with the primary his
torical narrative of medicine and in my view the ex
pectations ofsociety for physicians. Forensic psychi
atrists, even if unintentionally, use these societal
expectations in their interactions with subjects and
their testimony in court. They may mislead when
they introduce themselves asdoctor and then eschew
all medical values even if they explain their forensic
role. The mixed approach to forensic ethics is more
consistent with the historical narrative of medicine,
dating back to Hippocrates. Of course, there have
been major departures from this narrative, as, for
example, in Nazi Germany or in countries where
physicians use their skills to prolong torture. Al
though the narrow view of the forensic role does not
evenapproach such horrors, it is an aberration from
medicine's main historical narrative and the narrative
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being developed for theother roles psychiatrists play
when consulting to all the other systems. I see no
persuasive reason to make forensic consultation
unique.

Dr.Candilis is to becongratulated for working to
synthesize approaches and his recognition of the
complexities of the forensic role. He has broadened
the concept of professional integrity. I hope he will
encourage forensic psychiatrists to examine thecon
text of their evaluations and analyze their ethics-
based complexities. They would need to analyze per
sonally, from an ethics perspective, each forensic
evaluation they are asked to perform. Because any
rule could conflict with some other rule, at some
point the individual practitioner must make an anal
ysis, informed bytheethics reasoning andprinciples
of our field. No rule can be absolute. The specific
narrative for each case, its unique factors, including
the nondominant cultural factors, should be taken
into account.

Many thoughtful distinguished colleagues have
contributed to elucidating thedifferent facets of fo
rensic psychiatry ethics. Dr. Candilis has integrated
these approaches. Working atthe interface ofthe two
professional disciplines of law and psychiatry, with
their differing historical traditions andethics values,
is a special challenge. Forensic psychiatry often is
blamed unfairly for problems inherent to theadver
sarial system, and honest differences ofopinions fre-
quendy occur. It is my hope thatwe will enter a new
phase in which principles and historical narrative,
both for the individual and for the profession, are
given the weight they deserve. We should train fo
rensic psychiatrists to be able to do their own ethics
analyses in these cases, withappropriate attention to
context. I hope Dr.Candilis' article will help refocus
the ethics discussion in that direction.
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