Commentary: The Cost of Converting
Religious Morals Into Politics

J. Richard Ciccone, MD, and Colleen Clements, PhD

Theologically informed positions are grounded in core beliefs and may be rationally discussed. We analyze Dr.
Norko’s suggestion on how, in the public square, to address moral disagreements. We point out the dangers of
“deliberative democracy” as an approach to resolving conflicts over basic values. We suggest an alternative
approach, better grounded in reason, as a way of bringing religious and secular views into a discussion of the death

penalty.
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The thought-provoking paper by Michael Norko'
suggests applying a postmodern method of “deliber-
ative democracy” and “intellectual solidarity™ to
arrive at a secular and religious consensus on the
death penalty. He is optimistic and rejects the inher-
ent contradictory worldviews (metaphysical posi-
tions), proposing that the tension can be resolved
through the use of deliberative democracy.

Development of the Roman Catholic
Teachings on the Death Penalty

Norko advocates for the inclusion of religious
worldviews more prominently in the public sector
process of forming policy on the death penalty. To
that end, he begins his paper with an excellent over-
view of the development of Roman Catholic views
concerning the death penalty, from early Church pa-
triarchs to Pope Benedict XVI. This informative his-
toric background, so often missing in the postmod-
ern approach, illustrates the tension inherent in this
religious analysis and the development of a slow re-
jection of the use of the death penalty.

He chronicles the Church’s history of ambivalent
and even conflicting views regarding the death pen-
alty. Saint Augustine is a good example of that ten-
sion; Augustine accepted the right of the civil author-
ities to inflict capital punishment but also urged
clemency. Another example of tension within the
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Roman Catholic faith tradition is that which exists
between Augustine’s neo-Platonic teachings, with
the primacy of love as the way to know God, and the
teaching of Saint Aquinas, an Aristotelian and em-
piricist, who espoused the primacy of reason as the
path to God. Clement, Aquinas, and other theolo-
gians analogized the death penalty to the amputation
of a diseased limb.

Discussing the writings of John Paul II and refer-
encing the comments of Pope Benedict XVI, Norko
underscores the development of Catholic teaching
on the death penalty. His treatment of the develop-
ment of Roman Catholic teachings on the death pen-
alty provides an excellent course outline. It summa-
rizes the tension within a faith tradition and the
continuing potential for growth and development in
the theologic world view.?

Medical Ethics and the Death Penalty

Perhaps because the Catholic argument makes
much use of a medical analogy (amputation of a dis-
eased limb to save the collective human body, for
example), Norko then looks at medical ethics in the
public sector. Here, however, he does not outline a
full history of medical ethics and its significant
change in the 1960s and 1970s.4° Space limitations
may have truncated his treatment of the history of
medical ethics but there is peril in not acknowledging
the oath of Maimonides, the Hippocratic tradition,
and the role of theology in the development of med-
ical ethics. An understanding of how medical values
changed to policy-making and political science, and
the decline of the Hippocratic corpus in medical eth-
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ics”® would have offered a more skeptical view of

deliberative democracy. Here, the replacement of
moral rationality and natural law is more clearly seen,
and the change to a narrative method of persuasion
rather than objective knowledge stands out. In the
postmodern view, all narratives are equal, but some
may be selected against, based on popularity or po-
litical power, an inherent tension common in this
new medical ethics.

We suggest that there is a significant danger in
reducing religious and medical ethics to political pro-
cess (even if it could be a democratic process, with
which we have serious reservations in practice), and
the cost of their inclusion in the policy-making in the
public square may be too high. We propose a less
political and more philosophic analysis of the ques-
tions surrounding the death penalty. We also pro-
pose that taking a second look at the current move to
reduce all social institutions, processes, and behaviors
to a political model is necessary. Requiring, as do
Gutmann and Thompson, that all human beings be
political and that our culture be a “deliberative de-
mocracy” attempting to create “an economy of moral
disagreement,” is a narrow view of human potential.
The move to a bureaucratic economy culture could
not be more plainly stated.

The Danger of Deliberative Democracy

Norko’s approach to the death penalty question
and his suggestion of using deliberative democracy
reminds us of the critique by Richard Rosner” of the
rational status of medical ethics. Rosner outlined the
lack of any rational base for the proposed theories in
medical ethics, none being justified by firm ground-
ing in reason or empiricism. His suggested alterna-
tive is very much like Norko’s deliberative democ-
racy solution: the medical ethics committee
meetings, through a discussion by participants of the
cases, will somehow (it is optimistically assumed)
lead to the right conclusion about the case. These
approaches illustrate another problem with using a
postmodern framework to resolve such problems as
the death penalty debate. At its core, Postmodernism
is a “radical agnosticism.”'*'" Although Gutmann
and Thompson” do not appear to be concerned, and
Norko does not discuss this retreat in ethics to a
position that Thrasymachus argued against Socrates,
we think Postmodernism can introduce unexamined
prejudices, moral relativism, and the final appeal to
power, as well as undermine the possibility of any

knowledge. It is true that in a bureaucratic commit-
tee of ethics,'” participants need not be concerned
with grounding hypotheses or making good argu-
ments, and all does become political strategy (as we
would expect with such a circular argument that as-
sumes grounding is not necessary). However, this
also makes everything meaningless as the overarching
worldview and is not consistent with human nature.

We must begin with a definition of “deliberative
democracy,” which Gutmann and Thompson® call
political theory and which is seen as a solution to the
assumed fact that there is still no adequate way to
cope with conflicts over basic values in America’s
multicultural society. Their purpose is to develop a
concept of democracy that grants a place for “moral
discussion in political life.” The core definition for
such a democracy is that citizens or their representa-
tives who disagree morally should “reason together to
reach mutually acceptable decisions” (Ref. 2, p 1).
However, this definition does not provide the possi-
bility of a grounding or of a comprehensive theory of
morality. We suggested a case approach to bioethics
in earlier papers, one that combined generalizing
from cases to develop core concepts and using core
concepts that are then modified by further cases."
This is not too different from casuistry, a method
developed in Roman Catholic ethics to give empiri-
cal meaning to abstract moral principles when ap-
plied to the natural world. The difference is a focus
on naturalistic ethics and its empirical grounding for
moral generalizations. Gutmann and Thompson’s
position has only the practical goal of showing what
kind of deliberation is “possible and desirable.” How
one deliberates without a grounding theory, relying
only on a process that is political and not moral in the
traditional sense of ethics, is not really answered by
Norko’s application of deliberative democracy.

Gutmann and Thompson do suggest that the sub-
stance of deliberation is in theoretical principles that
“should guide moral argument and their implica-
tions for actual moral disagreements about public
policy” (Ref. 2, p 8) and call this democratic politics
(confirming the reduction of ethics to politics).
Those principles are reciprocity (“fair terms of social
cooperation for their own sakes”; Ref. 2, p 2) public-
ity (“open government”), and accountability (atten-
tion to claims of moral constituents, citizens of other
countries, future generations).

These principles are not from world culture, but
are based on current American society and are ahis-
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toric. Deliberative democracy also contains three
other principles: basic liberty, basic opportunity, and
fair opportunity. They are also assumed and defined
by Gutmann and Thompson within the current
American society (the public square). One of the best
descriptions of the public square is given by Francis
Fukuyama.'* His theory of the end of history is that
history is culminating in liberal (as currently de-
fined), democratic (similarly motivated), economies
(a substitution of trading economies for nationalistic
and cultural societies, and by definition ahistoric and
amoral).

All of these assumptions underlie Norko’s use of
deliberative democracy, and this is not merely aca-
demic irrelevance or empty theorizing. It is a signif-
icant practical concern, to which we will return. How
does Norko apply this to the death penalty
argument?

His fine presentation of Roman Catholic positions
on the death penalty illustrate two major objections
to its use that run through both sides of the argument
and give hope for his goal of resolving moral disagree-
ments: the value of and respect for human life and the
value of allowing time for redemption (growth and
change of character). These two moral values may be
found in both religious and secular theories of ethics,
from Natural Law to Neo-Kantian to nontheistic
Naturalism. They offer a common and objective
value system, evolved over time and implied in
Hume’s “moral sentiments.”'” They are not part of a
radical agnosticism about knowledge, but are an ob-
jective answer to Thrasymachus’ criticism of
Socrates’ position on ethics. Both the religious and
secular values share a common global root and were
foundational values of the U.S. Declaration of Inde-
pendence and Constitution.

Norko is on strong footing here, and the very
founding of the United States demonstrates that re-
ligious worldviews and secular worldviews can both
contribute without appealing to a bureaucratic and
ungrounded process of deliberative democracy and
intellectual solidarity. The difficulty is that in a true
democracy (the traditional definition and not Rawls’
attempt at Justice and “reflective equilibrium”),'®
state policy-making should be minimal and for very
serious concerns, rather than interventionist for the
purpose of creating a total political culture.” The
separation of Church and State becomes ambiguous
when specially selected advocates or experts begin
micromanaging the public sector and arriving at un-

grounded conclusions from ungrounded premises.
In fact, Engelhardt, 12 himself an activist in reframing
medical ethics, finally had serious concerns about the
lack of grounding in medical ethics and the reduc-
tion of the physician from a Hippocratic healer to a
postman civil servant. There is no assurance that the
deliberative democratic process would not become
coercive: enact a State religion; arrive at preordained
outcomes based on a manipulative agenda; select
centrists; and rely on small-group dynamics. This
distortion of intellectual solidarity, which Hollen-
bach’ intended to mean open-mindedness, disen-
franchises most citizens whose conscience disagrees
with the accepted view. There does not appear to be
any mechanism in deliberative democracy to prevent
this coercive outcome. There is no Supreme Court of
deliberative democracy, to counteract the pressure of
committees, which can be considerable.

How would deliberative democracy handle the
logical inconsistency or false analogy used by the one
side in Roman Catholic arguments on the death pen-
alty? That analogy Norko identifies as a medical anal-
ogy. The criminal is identified as a diseased limb that
needs to be amputated for the good of the human
body system. But a diseased limb is not a sentient
being, nor a functioning system apart from the larger
system. Killing the limb is not logically equivalent to
killing the person, the criminal who could cause the
death of the body politic, the commonweal, or col-
lective. Whether we define the criminal as a public
health disease, an infectious heresy, or a pestiferous
man, the logical fallacy remains the same. What de-
liberative democracy also hides is the Utilitarian ar-
gument that the collective good always has prece-
dence over the individual’'s good and the
demonization of the criminal in contrast to the re-
spect for the sinner, although not for the sin. How-
ever, deliberative democracy need not use the stan-
dard of logic and cannot identify or deal with this
false analogy.

The medical model is rapidly approaching an
overriding social utility standard in combination
with a medical futility standard (AMA Code of Eth-
ics, 2005: “A physician, as a member of a profession
dedicated to preserving life when there is hope of doing
50, should not be a participant in a legally authorized
execution” [emphasis added]).!” This basic change in
medicine was the result of the imposition of the de-
liberative democracy process on its practice and val-
ues. There are presently several cases using the Med-

Volume 36, Number 4, 2008 487



Commentary

ical Futility standard against the family’s and/or
patient’s wishes. Some patients and families are
claiming violation of their religious rights or human
rights, and bioethicists are arguing that physician de-
termination of medical futility overrides religious
1rights.18’19 This is a serious practical concern, as well
as a moral theory concern. Medicine has its own
serious problems with the deliberative democracy
process and needs to struggle to prevent itself from
becoming reduced completely to a political process.
Medicine may not be able to make the contribution
Norko hopes it can make.

The APA’s conclusion defaulted to the “basic re-
quirements of due process.”” Its and AAPL’s*" calls
for a moratorium were concrete and practical, partly
resolved in the legal system when the U.S. Supreme
Court decided in Atkins v. Virginia® and Roper v.
Simmons>> that the mentally retarded and minors at
the time of the crime could not be executed. These
are basically legal system solutions, but within a legal
system whose moral grounding is also being eroded.
There is an internal battle ongoing in the legal sys-
tem, with proponents of a Utility or Cost-Effective
solution and of a “Living Constitution” theory at-
tempting to displace the Aristotelian concept of jus-
tice with a current Rawlsian or postmodern con-
cept.”*72° The latter redefines justice as cost-efficient
policy-making or creative politics.

Norko’s suggestion to use Gutmann and Thomp-
son’s deliberative democracy process masks major
problems in its application to many areas including
medicine, law, and religion. Here are some major
concerns that arise when one considers using delib-
erative democracy to resolve differences in world
view:

Organized religious views cannot (and should
not) tolerate opposing views on core values or
worldviews by working to implement such views.
It is one thing to have an educational dialogue; it
is another to have a policy-making function. The
blurring of these two very different processes may
have bad consequences.

Compromise in many cases may not be the ratio-
nal or ethical goal, but instead may be irrational
and unethical. Core views should not be compro-
mised; the actual price is too high.

Discussion or deliberation requires a standard for
rationality, not narrative. Otherwise, it becomes
political power strategies.

Open-mindedness is preferred to activist solidar-
ity as both the means and the end of dialogue.

Compromise may foster incrementalism (as it
has in the history of medical ethics).

The major ethics question of a balance between
public good and individual good cannot be de-
cided by process and cannot be ignored. The
deliberative democracy process favors the public
good over the individual good.

The postmodern lack of a rational basis for val-
ues, its radical agnosticism and consensus fallacy,
is a major problem for policy planning and im-
poses an ungrounded resolution of questions in
favor of power bases or biases.

The lack of standards for reason makes all discus-
sion a narrative and not an analysis.

Conclusion

The history of the Roman Catholic Church’s
views on the death penalty, while filled with tensions,
is based on reason and faith. Theologically informed
positions are grounded in core beliefs and may be
rationally discussed. Those holding these positions
can inform and educate while trying to persuade and
convince. Philosophic discourse may or may not
have grounding. Without a grounding and unable to
present a position that is the result of reasoning from
principled underpinnings, such discourse results in
decisions that are dictated by power, sometimes ap-
pearing clothed in kind words or a caring attitude.
However, the long history of philosophy indicates
that the humanistic and naturalistic theories of eth-
ics, updated with scientific understanding, share sim-
ilar basic inductive conclusions about values, the
common experiences of human nature transacting
with its environment.>'>*7%%

There is no need, we argue, for the despair of
radical agnosticism and reliance on narrative and bu-
reaucratic process when moral disagreements occur.
These disagreements can be discussed within a true
rational perspective (an objective one, if all parties are
willing). We find the suggestion of Parens er a/.**—
that synthetic biology issues do not need a “synthetic
bioethics”—to be an example of the problem of the
lack of grounding for ethics.’® The authors are con-
cerned that a “balkanization” of bioethics is occur-
ring. They desire a secular conclusion that is centrist
intellectually and political ideologically. Such a cen-
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trist ethics excludes outliers and the least popular
ethics views, but is not grounded on reasoned and
empirical ethics theory. Instead, it is highly politi-
cized, demonstrating that current discussion of
moral disagreements requires rational grounding or
deteriorates into politics and balkanization. The au-
thors do not have such a rational grounding for eth-
ics, and can only hope bioethics can do without this.
Clements'" has argued for the rational requirement
of a grounded ethics for some time, and Dacey,3 O the
secularist representative of Centers for Inquiry to the
United Nations, has also made this argument in his
book, The Secular Conscience. Dacey’s conclusion
that no side is addressing the “moral heart” of the
issue has been supported by Newhaus.?* Many reli-
gious leaders have felt their exclusion from the public
square, and so have many secularists who do not
agree with Postmodernism’s radical agnosticism and
belief that bureaucratic processes are inherently dem-
ocratic. There remains the caveat that respect and
freedom must be mutual. A long history of the ab-
sence of such respect can be found on religious tra-
ditions, dating far earlier than Gibbon’s historical
analysis in The Decline and Fall of the Roman
Empire.”’

To bring the religious and secular together, what is
required is that all such views be represented, includ-
ing outliers; standards of rationality and empiricism
be applied with respect and fairness; agendas of po-
litical strategies be identified and critiqued equally;
separating expertise into fiefdoms be disallowed; and
subtle sociopolitical coercion be mutually rejected.

Our conclusion is that the death penalty question
cannot be answered by either the new medical ethics
view or a postmodern deliberative democracy. It is
better grounded in the reasoned arguments of respect
for human life and its value and the requirement to
give those convicted of crime the opportunity to
grow and change (redemption). Life sentences with-
out parole would accomplish these basic human val-
ues shared by religions, humanisms, and naturalisms,
and at the same time ensure the pubic safety. This
resolution would also avoid the lack of certainty
about a defendant’s guilt, a serious concern, given
DNA results of convicted criminals and the irrevers-

ibility of the death penalty.

References

1. Norko MA: The death penalty in Catholic teaching and medicine:
intersections and places for dialogue. ] Am Acad Psychiatry Law
36:470-81, 2008

2. Gutmann A, Thompson D: Democracy and Disagreement:
Why Moral Conflict Cannot Be Avoided in Politics and What
Should Be Done About It. Cambridge, MA: The Belknap
Press, 1996

3. Hollenbach D: The Common Good and Christian Ethics. New
York: Cambridge University Press, 2002

4. Kelly D: The History of Roman Catholic Medical Ethics in North
America. New York: Edwin Mellen Press, 1979

5. Clements CD: Systems bioethics: AIDS, reproduction, and the
pandemic destroying population groups, in Principles of Medical
Biology (vol 1A). Edited by Bittar EE, Bittar N. Greenwich, CT:
JAI Press, 1994, pp 66—87

6. Engelhardt HT Jr, Wildes KW: The Emergence of Secular Bio-
ethics, in Principles of Medical Biology (vol 1A). Edited by Bittar
EE, Bittar N. Greenwich, CT: JAI Press, 1994, pp 1-16

7. Pellegrino R, Thomasma D: A Philosophic Basis of Medical Prac-
tice. New York: Oxford University Press, 1981

8. Wickler D: Bioethics in health policy: what methodology?, in
Principles of Medical Biology (vol 1A). Edited by Bittar EE, Bittar
N. Greenwich, CT: JAI Press, 1994, pp 23-36

9. Rosner R: Professional Ethical Codes: What Makes Them Right?
Chatles E. Steinberg Lecture in Psychiatry and the Law, Roches-
ter, New York: University of Rochester Medical Center, Septem-
ber 19, 2007

10. Botwinick A: Postmodernism and Democratic Theory. Philadel-
phia: Temple University Press, 1993

11. Clements CD: Postmodern Malpractice: A Medical Case Study in
the Culture War. New York: JAI Press/Elsevier Science, 2001

12. Engelhardt HT Jr: The Foundations of Bioethics. New York:
Oxford University Press, 1986

13. Ciccone JR, Clements CD: Forensic psychiatry and applied clin-
ical ethics: theory and practice. Am J Psychiatry 141:395-9, 1984

14. Fukuyama F: The End of History and the Last Man. London:
Penguin Books, 1992

15. Hume DA: A Treatise on Human Nature: Being an Attempt to
Introduce the Experimental Method of Reasoning into Moral
Subjects. Edited by Selby-Bigge LA. Oxford: Clarendon Press,
1888

16. Rawls J: A Theory of Justice. Cambridge, MA: Harvard Univer-
sity Press, 1971

17. American Medical Association Policy E-2.06: Capital Punish-
ment. Available at: http://www.ama-assn.org/amal/pub/upload/
mm/369/e206capitalpunish.pdf. Accessed November 11, 2008

18. Gordon M: Withdrawal of life support not an issue of ‘religious
freedom’. The Medical Post. February 5, 2008, p 11

19. Gordon M: Life support controversy a challenge in ethics and
care. The Medical Post. July 8, 2008, p 11

20. American Psychiatric Association: Moratorium on Capital Pun-
ishment in the United States Position Statement. Approved by the
Board of Trustees, October 2000. Available at: http://www.psych.
org/Departments/EDU/Library/APAOfficial Documentsand
Related/PositionStatements/200006.aspx. Accessed November
11,2008

21. American Academy of Psychiatry and Law: Position Statement on
the Death Penalty. Available at: http://aapl.org/positions.htm,
2001

22. Atkins v. Virginia, 536 U.S. 304 (2002)

23. Roper v. Simmons, 543 U.S. 551 (2008)

24. Feinberg F, Gross H (editors): Philosophy of Law (ed 5). New
York: Wadsworth Publishing, 1995

25. Calabrisi G, Bobbit P: Tragic Choices: The Conflicts Society
Confronts in the Allocation of Tragically Scarce Resources. New

York: Norton, 1978

Volume 36, Number 4, 2008 489



Commentary

26. Posner R: The concept of corrective justice in recent theories of 29. Parens E, Johnston J, Moses J: Do we need “synthetic bioethics™?

tort law, in Philosophy of Law (ed 5). Edited by Feinberg J, Gross Sci J 321:1449, 2008

H. New York: Wadsworth Publishing, 1945, pp 37484 30. Dacey A: The Secular Conscience: Why Belief Belongs in Public
27. Wilson EO: On Human Nature. Cambridge, MA: Harvard Uni- Life. Amherst, NY: Prometheus Books, 2008

versity Press, 1978 31. Gibbon E: The Decline and Fall of the Roman Empire (Vol
28. Clements CD: Stasis: the unnatural value. Ethics 86:136—-44, 1976 [-IIT). New York: Modern Library, 1995

490 The Journal of the American Academy of Psychiatry and the Law



