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With its landmark Jackson v. Indiana (406 U.S. 715 (1972)) decision, the United States Supreme Court ruled that
states may not indefinitely confine criminal defendants solely on the basis of incompetence to stand trial. While this
decision led to widespread state statutory and procedural changes, the Jackson court left unresolved whether states
could indefinitely maintain criminal charges against incompetent defendants. Nearly four decades after the Jackson
decision, the Indiana Supreme Court finally revisited this question in Indiana v. Davis (898 N.E.2d. 281 (Ind. 2008)),
unanimously ruling that holding criminal charges over the head of a permanently incompetent defendant, when her
pretrial confinement extended beyond the maximum period of any sentence the trial court could impose, violated
the basic notions of fundamental fairness embodied in the Due Process Clause of the Fourteenth Amendment. In
this analysis of Indiana v. Davis, the facts of the case and the court’s rationale for its decision are discussed. This
unique ruling is considered in light of the questions resolved and still unanswered since Jackson v. Indiana.
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In May 1968, Theon Jackson, who was mentally
retarded, deaf, and mute, was charged with stealing
$9.00 worth of property. Although psychiatric exam-
iners opined that there was little probability that he
would ever be competent to stand trial, Jackson was
statutorily committed to Indiana’s Department of
Mental Health until supposedly sane. Jackson’s
counsel appealed, arguing that his commitment un-
der these circumstances amounted to a life sentence
without his ever having been convicted of a crime.
The United States Supreme Court agreed, holding
that, in addition to depriving Jackson of equal pro-
tection, indefinite commitment of a criminal defen-
dant solely on account of his lack of capacity to stand
trial violated the due process protections of the Four-
teenth Amendment.1 However, the Court declined
to rule on Jackson’s argument that fundamental fair-
ness required that the charges against him be dis-
missed. In considering this argument the Court
noted:

Apparently it [Indiana] believed that by reason of Jackson’s
incompetency commitment the State was entitled to hold
the charges pending indefinitely. On this record, Jackson’s
claim is a substantial one. For a number of reasons, how-
ever, we believe the issue is not sufficiently ripe for ultimate
decision by us at this time [Ref. 1, p 739].

While the Jackson Court recognized that dismissal
of charges against an incompetent accused may be
justified by violation of the right to a speedy trial or
“denial of due process inherent in holding pending
criminal charges indefinitely over the head of one
who will never have a chance to prove his inno-
cence,” it believed that grounds for dismissing Jack-
son’s charges were “not squarely presented here”
(Ref. 1, p 740).

After the Jackson ruling, Indiana revised its com-
petence statutes to require the Department of Mental
Health to seek civil commitment after six months of
attempted competence restoration. However, these
statutes made no provision for the disposition of the
criminal charges against defendants who were un-
likely to ever be restored to competence. The Depart-
ment of Mental Health subsequently interpreted the
revised statutes to require ongoing supervision of in-
competent defendants so long as their charges re-
mained active, and thus determined that it could not
release incompetent defendants who had active
charges pending against them. Consistent with this
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interpretation, the current Indiana mental health
agency, now known as the Division of Mental
Health and Addictions (DMHA), always requests
renewal of the civil commitment of incompetent de-
fendants with pending charges. Indiana courts nearly
always authorize continued commitment and hospi-
talization, based on Indiana’s relatively broad civil
commitment statutes. As a result, some defendants
have spent years in Indiana’s state psychiatric hospi-
tals as both incompetent to stand trial and civilly
committed, sometimes beyond the maximum sen-
tence for the underlying charges.

Nearly four decades after the Jackson decision, an
Indiana trial court judge dismissed the charges
against a defendant who had been civilly committed
to a state hospital as incompetent to stand trial for
longer than her maximum sentence. When this de-
cision was appealed, the Indiana Supreme Court was
finally “squarely presented with the question the
United States Supreme Court left unresolved.”2

Indiana v. Davis

On February 21, 2004, Charlene Davis entered an
Indianapolis bank and demanded a withdrawal from
her savings account, which she believed was active
and contained a balance of over $300.00. Becoming
upset when told her account was closed, she pro-
duced a knife and began waving it about. Police were
called and she was subdued after she refused to relin-
quish the knife. She was arrested and charged with
criminal recklessness, a class D felony punishable by
up to three years’ incarceration.

Ms. Davis’ counsel filed a motion for evaluation of
competence to stand trial, questioning whether she
understood the nature of the proceedings against her
and was able to assist counsel in the preparation of
her defense. Two court-appointed psychiatrists sub-
sequently evaluated Ms. Davis and both opined that
she had schizophrenia and was not competent to
stand trial. Consequently, she was statutorily com-
mitted to Indiana’s DMHA for inpatient compe-
tence restoration.

The May 2004 commitment order, in accordance
with state statute, required the superintendent of the
psychiatric hospital to certify to the trial court within
90 days, in an interim report, whether Ms. Davis had
attained competence to stand trial or had a substan-
tial probability of attaining this competence within
the foreseeable future. After the initial 90-day period
of evaluation and treatment, Ms. Davis was opined

to have little probability of successful competence
restoration. Citing a continuing need for treatment,
the hospital then filed for civil commitment, which
was granted.

By March 2007, Ms. Davis had been hospitalized
for nearly three years and had been transferred to
another state psychiatric hospital. At this time, this
hospital’s medical director advised the court that it
was her opinion that Ms. Davis remained too
guarded and paranoid to ever work with legal counsel
and could not be restored to competence.

Later that month, Ms. Davis’ counsel filed a mo-
tion to dismiss her charges, arguing that her client’s
hospitalization was tantamount to incarceration and
that she had already accrued more days than the max-
imum possible sentence for her charged crime. After
a hearing, the trial court granted this motion. The
state appealed, arguing that the trial court did not
have the legal authority to dismiss the charge against
Ms. Davis. The Indiana Court of Appeals unani-
mously reversed the trial court’s dismissal and ruled
that civil commitment was distinct from criminal
proceedings and that time in civil involuntary com-
mitment could not be equated to time served in jail
for pending criminal charges.3 Counsel for Ms.
Davis appealed this ruling to the Indiana Supreme
Court.

Indiana Supreme Court Ruling and Reasoning

The Indiana Supreme Court unanimously re-
versed the appellate court’s decision and affirmed the
trial court’s judgment, ruling that the trial court
judge did not abuse her discretion in granting Ms.
Davis’ motion to dismiss the charge against her. The
court concluded that because her pretrial confine-
ment had extended beyond the maximum period of
any sentence the court could impose, and because the
state advanced no argument that its interests out-
weighed Ms. Davis’ substantial liberty interest, it was
a violation of the basic notions of fundamental fair-
ness embodied in the Due Process Clause of the
Fourteenth Amendment to hold criminal charges
over the head of an incompetent defendant when it
was apparent she would never be able to stand trial.

In forming its opinion, the court noted that abuse
of discretion is the appropriate standard for appellate
review of trial court decisions to dismiss criminal
charges. In general, courts have the inherent author-
ity to dismiss criminal charges when prosecution of
such charges would violate a defendant’s constitu-
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tional rights. Due process rights are such constitu-
tional rights, and the court sought to determine
whether Ms. Davis’ case involved a due process right
and, if so, whether this right had been violated.

In weighing Ms. Davis’ argument, the court ac-
knowledged the inherent difficulty of defining due
process, noting, “[f]or all its consequences, ‘due pro-
cess’ has never been, and perhaps can never be pre-
cisely defined” (Ref. 2, p 287, citing Lassiter v. Dep’t
of Soc. Servs., 452 U.S. 18, 24 (1981)). Due process
was recognized not as a technical concept with fixed
content unrelated to time, place, and circumstances;
instead, “[a]pplying the Due Process Clause is thus
an uncertain enterprise which must discover what
‘fundamental fairness’ consists of in a particular cir-
cumstance by first considering any relevant prece-
dents and then by assessing the several interests that
are at stake” (Ref. 2, p 287, citing Lassiter, pp
24–25).

The Indiana Supreme Court noted that other state
jurisdictions that had considered the dismissal of
criminal charges against incompetent defendants
had done so on the basis of statutory authority or
court rule. The court found no applicable Indiana
state law or case law precedents on the issue of
“whether there is an inherent denial of due process in
holding pending criminal charges over the head of
one who will never have a chance to prove her inno-
cence” (Ref. 2, p 287). Without relevant Indiana
statutory or case authority in this area, the court then
undertook its own analysis of the interests at stake in
Ms. Davis’ case.

The Indiana Supreme Court recognized that Ms.
Davis’ interest was basic and fundamental, as it in-
volved “a massive curtailment of liberty” (Ref. 2, p
288, citing Humphrey v. Cady, 405 U.S. 504, 509
(1972)) that is the result of involuntary civil commit-
ment. The court acknowledged that the justification
for commitment of a defendant found incompetent
to stand trial is based on the state’s interests in restor-
ing the accused, which include prompt and fair dis-
position of the criminal charges and protection of the
defendant from prosecution when she is unable to
understand the proceedings or assist her attorney.
The court understood commitment of the incompe-
tent defendant to require the possibility that the de-
fendant can be restored and accepted that, for Ms.
Davis, restoration was not possible.

Indiana’s civil commitment statutes are based on
findings of dangerousness or “grave disability.”4

Normally, individuals who have been civilly com-
mitted after such a finding are eligible for release
when these conditions no longer exist.5 However, the
court recognized that Indiana statute did not specif-
ically address release eligibility when the original
commitment stemmed from the criminal court and
was based on incompetence to stand trial.

Ms. Davis had been charged with criminal reck-
lessness as a class D felony, punishable by a maxi-
mum of three years’ imprisonment and with a pre-
sumptive sentence of 18 months.6 The court noted
that Indiana defendants earn a one-day credit for
each day they are confined awaiting trial and specif-
ically rejected the appeals court’s statement that state
hospitalization for restoration was not equivalent to
confinement, citing an Indiana appellate precedent
that recognized time in a mental health facility for
restoration as equivalent to confinement.7 Based on
credit for her time confined in Indiana state hospitals
as incompetent to stand trial, the court found Ms.
Davis immune from further sentencing.

The court acknowledged that there were situa-
tions in which the state might have legitimate inter-
ests in determining guilt, even if that individual was
not eligible for further punishment (e.g., to require
an individual to register as a sex offender, to prohibit
firearms possession, or for sentence enhancement
based on gang activity or habitual-offender status).
However, the state advanced no such claims in Ms.
Davis’ case, nor did it cite significant public interests
that might be served by determining her guilt or
innocence now that she was no longer subject to
further criminal confinement. For these reasons, and
because “the indefinite prolonging of criminal
charges carries the very real likelihood of subjecting
Davis to the ‘anxiety and scorn accompanying public
accusation’ ” (Ref. 2, p 290, internally citing Klopfer
v. North Carolina, 386 U.S. 213, 222 (1967)), the
trial court’s dismissal of her charges was supported.

Incompetent Defendants in Indiana

In Indiana, all individuals adjudicated incompe-
tent to stand trial (ICST) are committed to DMHA
for competence restoration.8 Though outpatient res-
toration is allowed by statute, no program to do so
has been developed, and all incompetent defendants
are admitted to a state hospital for restoration to
competence. The hospital that admits the ICST de-
fendant for restoration is required to file a report with
the criminal court within 90 days of admission re-
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garding the defendant’s competence and the proba-
bility of restoration in the near future. If an ICST
defendant remains unrestored after six months in a
DMHA state hospital, Indiana law requires the hos-
pital to seek civil commitment of the defendant,9

and, as discussed, DMHA’s interpretation of the
competence statute has led to a policy to continue to
request renewal of the commitment of unrestored
defendants from the probate courts until the charges
are dropped or the defendant gains competence to
stand trial.

As revealed in a recent study of Indiana defendants
hospitalized for competency restoration, these prac-
tices may affect a significant number of defendants.
Of the 1,375 defendants who were admitted for res-
toration efforts from 1988 to 2004, more than one in
four (27.6%) were not restored within Indiana’s six-
month statutory limit, and one in six (16.1%) re-
mained hospitalized one year after admission.10

While pre-Jackson automatic indefinite commitment
of incompetent defendants is no longer allowed, In-
diana’s current statute and policy make it possible for
ICST defendants to spend many years in state hos-
pitals. Like Indiana, other states have also struggled
to implement the Jackson decision effectively, and
commentators in the decades since Jackson have con-
sistently noted that nearly half of states have no ef-
fective time limits for competency restoration.11–13

While courts and commentators have focused
their attention on the liberty interests of incompetent
defendants faced with extended and perhaps indefi-
nite hospitalization, the persistence of these defen-
dants’ underlying criminal charges also has signifi-
cant implications. The primary concern is the threat
of prosecution of the charges even after prolonged
hospitalization, although this is somewhat depen-
dent on the severity of the charges. These individuals
are also subject to the DMHA policy of continuing
to request civil commitment of ICST defendants
with enduring criminal charges. In addition, defen-
dants must cope with the “anxiety and scorn accom-
panying public accusation,” as noted by the Davis
court. Finally, Indiana ICST defendants retain
DMHA as their gatekeeper even after civil commit-
ment as unrestored defendants, which subjects them
to DMHA oversight and approval regarding transfer
to less restrictive environments and some hospital
privileges. In contrast, ICST defendants whose
charges are dismissed are assigned community men-
tal health centers as their gatekeepers, are not subject

to the same degree of DMHA oversight, are more
easily transferred to less restrictive environments, and
can be discharged from state hospitals. For these rea-
sons, persistence of criminal charges can serve as a
means of effectively lengthening an ICST individu-
al’s length of stay in the Indiana state hospital system.

Discussion

While it is easy to criticize Indiana and other states
that have seemingly restrictive statutes and policies
regarding the management of ICST defendants, all
states face difficulties in justly dealing with perma-
nently incompetent individuals. Like insanity ac-
quittees, who tend to remain hospitalized for evalu-
ation and treatment longer than is clinically
indicated,14 permanently incompetent defendants
may find themselves in the midst of controversy, as
defense and civil rights attorneys argue with prosecu-
tors and public safety officials about the appropriate
disposition of the defendant.15

Prosecutors have little incentive to drop these in-
dividuals’ charges and may believe that the public
safety of their communities is better served by ICST
defendants remaining hospitalized, thus ensuring
ongoing treatment and monitoring. Defense attor-
neys generally advocate for the release of their clients,
particularly as the length of stay in the state hospital
approaches the length of the likely sentence if the
defendant had been found guilty. However, in the
face of serious charges like murder, defense attorneys
may believe it is in their clients’ best interests to stay
in the state hospital, particularly if they have ongoing
difficulties in communicating and working with
their clients. Probate judges may be placed in the
difficult position of having to rule on the potential
release of individuals who have both mental illness
and active criminal charges. In addition, while pa-
tient advocates argue for treatment in less restrictive
environments, states may not have community sys-
tems in place that either desire or are able to treat
forensic patients. These factors combine to lead to
stagnation in treatment and placement efforts, and
the best available and most feasible option is often to
continue the hospital commitment of an ICST
defendant.

As noted by the Indiana Supreme Court, the states
have developed a variety of ways to handle the dispo-
sition of criminal charges when defendants are un-
likely to be restored to competence. In some states, a
trial court must drop criminal charges if it deter-
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mines that a defendant is likely to remain incompe-
tent to proceed.16,17 In other states, dismissal of
criminal charges is either discretionary,18,19 or man-
datory in some cases and discretionary in others.20,21

Not noted by the court was the possibility of condi-
tional release of incompetent defendants, which is an
option in Ohio if the criminal court chooses to retain
jurisdiction over the defendant after finding: (1) no
substantial probability of restoration; (2) the pres-
ence of clear and convincing evidence that the defen-
dant committed the alleged offense; and (3) the de-
fendant “is a mentally ill person subject to
hospitalization by court order.”22,23 Ohio also limits
the length of time of criminal court jurisdiction over
an incompetent defendant to the maximum sentence
of the underlying charge.24 Indiana’s statutes are si-
lent with regard to dismissal of charges or conditional
release of incompetent defendants, but the court’s
acknowledgment of a substantial liberty interest for
permanently incompetent defendants raises the pos-
sibility that a specific statute allowing indefinite per-
sistence of charges could be found unconstitutional.

The federal government and some states have de-
veloped alternative means of advancing their inter-
ests in situations that would normally require crimi-
nal conviction but involve defendants whose
criminal charges cannot be adjudicated. South Caro-
lina’s Sexually Violent Predator Act defines “con-
victed of a sexually violent offense” to include indi-
viduals who have “been charged but determined to
be incompetent to stand trial for a sexually violent
offense.”25 Since 1968, the federal government has
prohibited individuals “adjudicated as a mental de-
fective” or who have been “committed to any mental
institution” from purchasing a firearm from a feder-
ally licensed firearms dealer.26 Subsequent federal
gun-control laws have continued these prohibitions
and encouraged states to report to the National In-
stant Criminal Background Check System
(NICS).27,28 In 1997, the Bureau of Alcohol, To-
bacco, and Firearms officially defined “adjudicated
as mental defective” to include persons found incom-
petent to stand trial,29 and some states also specifi-
cally prohibit handgun possession by individuals
found incompetent to stand trial.30,31 While such
statutes restrict the rights of individuals who have not
been convicted of their alleged offenses, they address
legitimate state interests involving public safety. As
the Indiana Supreme Court noted, prosecutors may
seek conviction to make defendants eligible for on-

going restrictions (e.g., sex offender registration).
Laws that make unrestorable defendants eligible for
these restrictions could lessen the rationale for indef-
initely pursuing certain criminal charges.

Conclusions

The Indiana Supreme Court, in Indiana v.
Davis, held that a trial judge may dismiss criminal
charges against a permanently incompetent defen-
dant who has remained confined longer than the
maximum sentence if she had been convicted of
her crime. This decision, which advances the due
process protections for incompetent defendants,
begins to answer an important question left unre-
solved in Jackson v. Indiana and also marks a sig-
nificant shift in opinion since the Indiana Su-
preme Court initially upheld Theon Jackson’s
automatic indefinite commitment nearly four de-
cades ago. While the court ruled that it was within
the discretion of the trial judge to dismiss criminal
charges against ICST defendants immune from
further sentencing, the acknowledgment of sub-
stantial due process rights for ICST defendants
raises the question of whether the strict scrutiny
used to evaluate fundamental liberty interests
should require trial judges to dismiss criminal
charges in these circumstances. Further challenges
to the detention of ICST defendants and attempts
to balance competing state and individual interests
can be anticipated.
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