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Changing federal regulations, civil rights and malpractice cases, and new treatment methods have influenced the use
of restraint and seclusion (R&S) in inpatient psychiatric treatment settings, such that restraint and seclusion today
are among the most highly regulated practices in psychiatry. Despite increased pressure from regulatory bodies and
litigation, the use of R&S remains controversial and risky. These procedures can compromise safety if performed
incorrectly or monitored inadequately, but intervention by restraint or seclusion may be necessary to maintain
safety on the treatment unit, especially during emergencies. Case law and medical research have demonstrated the
importance of a patient-focused, treatment-oriented approach toward risk management. Analysis of specific clinical
scenarios can help to develop risk mitigation strategies that are therapeutically conceptualized rather than driven
by regulation. Insights drawn from clinical cases that have resulted in litigation can offer an opportunity to develop
an approach oriented to patient care from a clinical or risk management perspective. In this article, we seek to
provide a foundation for evaluation of current protocols, an analysis of adverse R&S events, and strategies to

minimize risk.
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The use of restraint and seclusion (R&S) in noncor-
rectional psychiatric treatment settings is one of the
most controversial and highly regulated practices in
mental health treatment. The primary goal of R&S
in inpatient psychiatry is to maintain the safety of
everyone in the treatment environment. Because
risks to patients can be severe, some scholars advocate
the complete elimination of R&S. However, failing
to use R&S in emergency situations can also result in
adverse outcomes to the individual himself or to oth-
ers in the milieu. Inpatient psychiatrists face intense
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scrutiny and pressure from regulatory agencies to re-
duce the use of R&S. In developing effective risk
management strategies, it can be helpful to examine
the case law from a therapeutic perspective rather
than to develop policies in response to regulation.
This discussion presents an overview of some of the
major regulatory activity aimed at reducing R&S-
related adverse events, success stories from the med-
ical literature, and relevant case law to help clinicians
and administrators manage risk through patient-
centered, treatment-oriented strategies and analysis
of case-specific clinical scenarios.

Regulatory Bodies and Professional
Organizations

In the 1990s, the Hartford Courant's exposé of
R&S-related deaths prompted an increase in regula-
tory activity and scrutiny of R&S." Reports and pol-
icies calling for the reduction and regulation of R&S
have been released by other agencies, including the
Joint Commission (hereinafter TJC, formerly
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JCAHO),?> the American Psychiatric Association
(APA),? the National Association of Psychiatric
Health Systems (NAPHS), the American Hospital
Association (AHA),* the National Mental Health
Association (NMHA),” the American Psychiatric
Nurses Association (APNA),® the National Associa-
tion of State Mental Health Program Directors
(NASMHPD),”"® the Substance Abuse and Mental
Health Services Administration (SAMHSA),” and
the U.S. General Accounting Office (GAO)."°

As accreditation is often crucial to the financial
success of a hospital, regulations released by TJC play
an influential role in standards for psychiatric treat-
ment facilities. In 1998, TJC published findings
from a root-cause analysis (RCA) on restraint deaths
in a sentinel event alert."’ Among the most frequent
root causes were failures in patient assessment, care
planning, patient observation, inadequate training
and staffing levels, and “[e]quipment-related factors,
such as use of split side rails without side rail protec-
tors; use of two-point rather than four-point re-
straints; use of a high-neck vest; incorrect application
of a restraining device; or a monitor or an alarm not
working or not being used when appropriate.”"' The
alert contains suggested strategies for reducing the
risk of restraint-related deaths. In 2000, T]C released
new standards for the utilization of R&S for behav-
ioral health reasons.” One study reviewed R&S data
for a facility two years before and two years after the
introduction of these standards, finding some vari-
ability in rates of R&S use after the new standards
were released, but an overall trend toward reduced
R&S."* TJC’s website also features a set of FAQs
about R&S, which include a timetable and guide-
lines for re-evaluations and monitoring of patients in
restraint or seclusion. TJC has strict reporting re-
quirements, but state laws may be even more
stringent.

In 1985, a task force of the APA published a report
on R&S,’ addressing regulations, indications, con-
traindications, techniques, and factors to consider for
the use of R&S in special populations, such as mi-
nors, developmentally disabled persons, and the el-
derly. Special laws and regulations apply to the use of
R&S with children.'>'* The APA report includes a
literature review of quantitative studies and strategies
for decreasing risk. Together with the APNA and the
NAPHS, and with support from the American Hos-
pital Association’s section for Psychiatric and Sub-
stance Abuse Services, the APA also published a

guide in 2003 to help administrators and clinicians
reduce the use of R&S. The guide, Learning from
Each Other: Success Stories and Ideas for Reducing Re-
straint/Seclusion in Behavioral Health, contains nu-
merous insightful and practical suggestions for re-
ducing the use of R&S in psychiatric treatment
settings, with examples and ideas drawn from the
experiences of facilities that successfully reduced
their use of R&S."> An appendix, available through
the NAPHS website, contains sample forms and ad-
vice, as well as links to relevant standards and addi-
tional resources.'® A similar resource is the NASMH-
PD’s Medical Directors Council three-part report,
Reducing the Use of Seclusion and Restraint."” Part 1
includes a list of factors that contribute to a safe
environment, several prevention and early interven-
tion strategies, and general recommendations to de-
crease risk. Parts 2 and 3 address recommendations
for special-needs populations and tips from the hear-
ing-disabled community, respectively.

The Centers for Medicare and Medicaid Services
(CMS) released new rules in 2007 prohibiting the
use of R&S as measures to restore order in a unit but
largely reverting to less restrictive standards.'® The
2007 rules specify some guidelines for training hos-
pital employees who order restraint or seclusion and
include requirements for reporting R&S-related
deaths.'® In 2008, CMS published a revised set of
interpretive guidelines for R&S. The new rule re-
quires face-to-face examination by a physician,
nurse, or physician’s assistant within one hour of
placement in restraints or seclusion. The revision also
offers guidance about staff education requirements.

In late 2007, The Journal published an APA Re-
source Document on the use of R&S in correctional
psychiatry.”® The Resource Document takes CMS
guidelines as a starting point and describes their ap-
plication and relevance to mental health care in cor-
rectional settings. Standards for correctional settings
represent at best a minimum of standards required
for noncorrectional treatment settings. Case law ad-
dressing standards for R&S in prisons rarely distin-
guishes between treatment-oriented use and other
justifications for R&S in the criminal justice system.
As the APA Resource Document notes, restraint and
seclusion in correctional settings are often used for
custodial or punitive purposes. Therefore, guidelines
for the use of R&S with prisoners can set a floor on
which to build acceptable standards for noncorrec-
tional, inpatient mental health care.
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Minimum Standards and Patients’
Constitutional Rights

Minimum standards for the use of R&S must pro-
tect patients’ basic constitutional rights, such as life
and liberty interests and freedom from cruel and un-
usual punishment or unnecessary bodily restraints.
Violation of any of these rights may be grounds for
damages in a case involving R&S. Table 1 lists several
prominent cases in which courts ruled on patients’
constitutional rights.

As the cases in Table 1 demonstrate, the use of
R&S to control a patient who does not pose an im-
minent risk of harm can result in serious sanctions
through the legal system. Not only is the punitive or
custodial use of R&S potentially harmful to patients,
mental health clinicians lack the legal authority to
use R&S for punishment or control of a patient
whose agitated or uncooperative behavior is trouble-
some but not dangerous.

In Davis v. Rennie, staff at a Massachusetts state
hospital forcibly restrained a patient who had eloped
carlier in the day to go drinking with another pa-
tient.>* While restrained, the patient was assaulted by
one staff member and sustained physical and psycho-
logical injuries. Noting the U.S. Supreme Court’s
holding in Youngberg v. Romeo,*" the First Circuit
rejected the argument that staff members should not
be held liable for failing to intervene. Patients, even
those who are involuntarily committed, have consti-
tutionally protected liberty interests. As case law
demonstrates (see Table 1), this fact is sometimes
overlooked by clinicians seeking to maintain control
over tension in the treatment environment.

Empirical Research and Success Stories

Although many psychiatric facilities have pub-
lished descriptions of efforts to reduce the use of
R&S and to improve the safety of the inpatient set-
ting, there is substantially less published data show-
ing documented success in these efforts.”® Some ef-
forts to reduce and improve on the incidence of R&S
have had considerable success, however.

In 1997, Pennsylvania’s Mental Health and Sub-
stance Abuse Services implemented new policies re-
garding the use of R&S.?’ The use of these measures
was declared to represent treatment failure rather
than a mode of treatment, and the system was chal-
lenged to find new ways of managing crises. The
policy restricted the use of R&S to patients at immi-

nent risk of harm to themselves and others and only
after all other interventions had failed. A recent study
examining the evolution of R&S in the Pennsylvania
State Hospital system found that the rate and dura-
tion of R&S decreased dramatically between 1990
and 2000.%° Key factors likely contributing to this
trend included hospital staff and advocacy groups
demanding regular reports and improved data collec-
tion; revised staff training to ensure that R&S would
be used only as a last resort; and continued policy
changes, beginning with those announced in 1997
and continuing throughout the studied period, in-
cluding guidelines for annual staff training and pro-
cedures for debriefing sessions after every incident of
R&S. These data have been thought by some to chal-
lenge the belief that R&S are necessary to ensure
safety,”® but the fact that the rate of staff injury was
not reduced by a decrease in the use of R&S has been
interpreted by others as representative of failure to
improve staff security.’" Despite dramatic decreases
in rate and duration of R&S use over the 10-year
period, the study found that there was no change in
the rate of staff injury between 1998 and 2000.
Salem Hospital in Oregon found success after im-
plementing the Engagement Model, which involves
a framework for improving the therapeutic milieu to
decrease potential precipitants to agitation and sub-
sequent need for R&S. This model highlights the
importance of trauma-informed care through staff
training and psychiatric advanced directives to allow
patients to specify preferred methods of de-escala-
tion. The model also emphasizes the importance of
creating therapeutic environments for care and in-
volving patients in treatment planning. After imple-
mentation of this patient-centered, treatment-ori-
ented approach in 2001, Salem Hospital experienced
an 87 percent reduction in the incidence of R&S.??
In Massachusetts, tight regulation has forced a re-
duction in the use of R&S, particularly in child and
adolescent treatment settings. LeBel and Goldstein®”
analyzed facility restraint data to calculate the cost of
using restraint and the change in rates of injury and
staff turnover following a reduction in its use. Their
analysis yielded several unexpected findings: an over-
all improvement in adolescent outcomes, decreased
staff-related costs (e.g., sick time, workers’ compen-
sation, and turnover), and a decline in injuries to
patients. Hellerstein and colleagues®® noted similar
unexpected benefits (decreases in patient-related staff
injuries and elopements) through staff training and

Volume 39, Number 4, 2011 467



Restraint and Seclusion in Treatment Settings

Table 1 Cases Reflecting Patients’ Minimum Constitutional Rights

Case Relevant Findings

Youngberg v. Romeo, 457 U.S. 307 (1982)*" Involuntarily committed patients have a substantive right to safe conditions
of confinement, freedom from bodily restraints, and some training to
protect their liberty interests. What constitutes adequate training is best
decided on a case-by-case basis and is best determined by the judgment
of a qualified professional. Liberty interest is not absolute, but must be
balanced by the need for institutions to protect residents from the danger
of violence. “Persons who have been involuntarily committed are entitled
to more considerate treatment and conditions of confinement than
criminals whose conditions of confinement are designed to punish”

(Ref. 21, pp 321-2).

Washington v. Harper, 494 U.S. 210 (1990)*2 The use of R&S does not constitute a valid alternative to meaningful
psychiatric treatment, even in a prison setting involving an inmate who
does not want to receive antipsychotic medication. The ruling cited an
amicus curiae brief filed by the American Psychiatric Association:
“Physical restraints are effective only in the short term, and can have
serious physical side effects when used on a resisting inmate, as well as
leaving the staff at risk of injury while putting the restraints on or tending
to the inmate who is in them . . . [Rlespondent has failed to demonstrate
that physical restraints or seclusion are acceptable substitutes for
antipsychotic drugs, in terms of either their medical effectiveness or their
toll on limited prison resources” (Ref. 22, pp 226-7).

Wyatt v. Stickney*? Involuntarily committed patients have a constitutional right to treatment that
would cure or improve their mental conditions. The ruling called for
adequate (increased) staffing levels and individualized treatment plans.

Davis v. Rennie, 264 F.3d 86 (1st Cir. 2001), cert. Staff at a mental health facility can be held to a higher standard than is
denied, Rennie v. Davis, 535 U.S. 1053 applicable in correctional settings. “ . . . [Tlhere is precedent for
(2002)** subjecting the conduct of a mental health worker to a more exacting

standard than that of a prison guard controlling a riot” ( Ref. 24, p 99).
Not every incident of forceful restraint amounts to a violation of the
patient’s Fourteenth Amendment rights, but force should be used

sparingly. “. . . [Florce [should] be used as sparingly as possible”
(Ref. 24, p 111).
Campbell v. Sikes, 169 F.3d 1353 (11th Cir. In a prison setting, evidence of staff members’ good faith in applying R&S
1999)%° included compliance with prison procedures for restraints, extensive

documentation, and monitoring when restraints were used, including the
use of videotaped monitoring. A five-factor test was used in determining
whether use of force was excessive.

People v. Harvey, 528 N.E.2d 1053 (Ill. App. Ct. A counselor was found guilty of involuntary manslaughter for the death of a

1988)%° teenaged boy who was forcibly restrained to punish him for nonviolent

disobedience. The boy aspirated his vomit during the restraint. The court
noted that the boy was not assaultive until the staff tried to restrain him.
Punitive or custodial use of R&S may be acceptable in correctional or
criminal settings, but punitive use in treatment settings violates the
patient’s constitutional rights.

Threlkeld v. White Castle Systems, Inc., 127 F. A woman, forcibly injected with lorazepam by the physician-defendant in

Supp. 2d 986 (N.D. Ill. 2001)*” an emergency room, could “make a prima facie case for negligence

based on a violation of the [lllinois] Mental Health Code” and also stated
a claim for battery because her consent was not obtained for the
injection. The patient had been brought to the ER by police officers and
was locked in an observation room and restrained. She was upset and
crying, but the physician who ordered the shot testified that he did not
think that she was a threat to herself or others. He ordered a nurse to give
the patient the shot to “calm her down” so that he could talk to her, but
he never obtained consent.

changes to the organizational culture to decrease and training in verbal crisis management and de-
R&S episodes. escalation strategies, optimizing the treatment envi-

Recommendations based on the success of Penn- ronment to promote patient comfort and dignity,
sylvania’s interventions emphasize adequate staff size tighter monitoring of restraint procedures, and the
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implementation of patient and staff debriefing, to
discuss prevention strategies after incidents of R&S.”
Systems seeking to follow the engagement model
have had similar goals, emphasizing staff education
and training, optimizing the physical environment,
and increasing patient involvement in treatment
planning.”® These recommendations exemplify a
patient-centered approach in which the focus is on
risk management through sound clinical judgment
rather than mere enforcement of regulations.
Programs have also successfully reduced the use of
seclusion through strategic planning and ambitious
changes to the organizational culture, especially in
the treatment of children and adolescents. One facil-
ity reduced seclusion episodes in a child and adoles-
cent service by 97 percent in two months through
broad-based, extensive Changes.15 The collaborative
problem-solving model for working with aggressive
children and adolescents has been shown to dramat-
ically reduce the use of R&S on a child-and-adoles-
cent inpatient unit.”> Behavioral management strat-
egies have also been shown to be effective in reducing
aggressive behavior among children and adolescents
on psychiatric inpatient units.’® In one hospital, an
interdisciplinary behavior management committee
that focuses on quality improvement reviews the
treatment plans of all patients whose episodes of
R&S exceed a certain number or duration; the com-
mittee acts in a consulting role, brainstorming ideas
to improve the treatment plan and making recom-
mendations to the treatment team. A study evaluat-
ing data six months before and after the committee

review revealed a 62 percent reduction in mean epi-
sodes of R&S use.””

Policy and Administrative Change

Far-reaching and interdisciplinary policy
changes are often necessary to effect change.
Gaskin ez «l.>® conducted an extensive literature
review evaluating different strategies and interven-
tions for reducing R&S use. Most facilities that
have successfully reduced R&S-related risk have
implemented several different interventions based
on good clinical care, addressing leadership, exam-
inations of practice contexts, staff education and
integration, treatment plan improvement, in-
creased staff-to-patient ratios, vigilant monitor-
ing, psychiatric emergency response teams, phar-
macologic interventions, involvement of patients

as active participants in their treatment, changes to
milieu and facility policies, and addressing the
needs of clinical staff. The findings of Gaskin and
colleagues® are supported by research conducted
in Finland,?® where legislative changes to restrict
R&S were insufficient to result in an overall de-
crease in episodes of R&S. Effective management
of risk requires that the emphasis be on treatment
quality improvement rather than attempting to
force change through strict regulation.

A facility-based, policy-level change might begin
with an organization reviewing current policies for
R&S,* determining whether current practice ad-
heres to the written policies, and identifying target
areas for improvement. Administrators and clini-
cians can review the treatment model and the thera-
peutic milieu, and changes should prioritize safety in
addition to patient comfort and dignity. Some orga-
nizations choose to implement a treatment model,
such as the engagement model and trauma-informed
care, that has been successful in other settings.4]
Most facilities that successfully change R&S patterns
involve some type of committee or workgroup to
address R&S policy."

Hospital policy can be revised to prohibit the use
of higher-risk forms of restraint. Death during R&S
often is due to asphyxiation, aspiration, or cardiac
events.*® Oversight by medical professionals and
documentation of medical factors and clinical judg-
ment are important for R&S, just as they are for
other procedures.*> Any form of restraint that in-
volves compression of the patient’s chest can increase
the risk of death by asphyxiation. Prone restraint
increases the risk of suffocation and supine restraint
increases the risk of aspiration.’' The use of face
towels to prevent biting or spitting may also increase
risk.*> Any type of technique that obstructs airways
or impairs breathing, any technique that obstructs
vision, and any technique that restricts a patient’s
ability to communicate, “should not be used under
any circumstances” (Ref. 17, p 10). Prolonged re-
straint can increase the risk of deep vein thrombosis
and pulmonary embolism, particularly in patients
already at risk for these conditions.** Choke holds*’
and pressure on the patient’s neck or throat*® also
carry greater risk.

Internal strategic planning can be a valuable tool
for policy changes, as risk management often requires
adjustment to the specific needs and structure of the
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organization. Haimowitz et al. recommend estab-

lishing:
.. a facility-wide task force including top management,
staff, union representatives, and consumers to develop a
plan to reduce restraint and seclusion that includes a public
commitment to the goal of reduction, a strategy for work-
force training, and the use of data to set outcomes targets
and evaluate progress [Ref. 40, p ii].

Some hospitals invite patients and families to join

patient safety committees or R&S reduction work-

groups, thereby engaging consumers as partners in

the process.

Family members who are more familiar with a
patient can help the treatment team to learn about
the patient’s triggers and what helps to soothe the
person when he or she is upset. In the 2009 Patient
Safety Goals, TJC states that behavioral health care
providers should encourage the active involvement
of patients and their families in discussing safety con-
cerns as a patient safety strategy.*® Conversations
with patients and families can perform an integral
risk management function by enabling improved, in-
dividualized treatment planning.

In Pisel v. Stamford Hos])iml,47 a state supreme
court affirmed a $3.6 million verdict against a hospi-
tal after an agitated, acutely psychotic patient in se-
clusion suffered brain damage when she wedged her
head between a mattress and a steel bed frame. An
individual patient’s clinical scenario (such as psycho-
sis or suicidal/homicidal ideation) can yield clues
about policies and practices that can be modified to
manage risk. For high-risk scenarios, policies should
require the removal of modifiable risk factors, partic-
ularly when R&S become necessary. The patient and
room should be searched, and potentially harmful
objects (e.g., cigarette lighters and cutlery) should be
held in a secure location until the crisis has abated.
When a patient is in seclusion, the room should be
free of any pipes or other structures from which a
patient could hang himself, as well as objects (such as
belts or bed sheets) that could be used for self-harm.

Appropriate staff levels are necessary to maintain a
safe treatment environment. Determining what con-
stitutes adequate staffing, however, is not always a
simple numerical calculation of staff-to-patient ra-
tios. As Simon remarked, “Inpatient units may re-
quire temporary closure to new admissions when
very ill or disruptive patients overwhelm the staff’s
ability to provide safety” (Ref. 48, p 100). It is very
difficult, if not impossible, for clinical staff to effec-
tively de-escalate a patient when staffing is insuffi-

cient. In addition to the need for adequate staffing
levels, the organization must be careful about whom
it hires and retains. Experts encourage hiring staff
members whose attitudes and interpersonal style are
consistent with the organization’s philosophical ap-
proach toward support rather than coercion.'” Staff
members who take time to listen to patients and to
try to understand them are more likely to recognize
escalating problems early and to address them with
nonrestrictive interventions, such as verbal de-esca-
lation techniques or removal of excessive stimuli.
These approaches are aimed at improving the quality
of care that patients receive and also perform a critical
risk management function. Facilities should set stan-
dards for accountability when safety policies are vio-
lated or disregarded.

Although many cases tend to underscore the risks
associated with R&S, clinicians should not overlook
the risks associated with failing to intervene. APA’s
recommendations for practice in a criminal deten-
tion setting are also helpful civilly:

Staff must feel that they are permitted to use seclusion and
restraint when it is clinically necessary for the welfare and
safety of the patient, other patients, and the staff. If staff are
made to feel that these procedures should never be used and
that using them, no matter what the circumstances, indi-
cates that staff have done something very wrong and have
failed in their jobs, they will be inclined to avoid seclusion
and restraint, even when it was the best alternative for the
situation. The unintended consequences may include un-
necessary injuries to the patient, to other patients, and to
the staff. Once it becomes known that a treatment setting
has become a dangerous place to work, retaining and re-
cruiting good staff to work there becomes very difficult.
Experience has shown that under such circumstances, the
quality of the treatment environment deteriorates [Ref. 20,

p 418].

The overall effort must focus on improving the
quality of treatment to increase the safety of patients
and staff, while protecting individual liberty and
autonomy.

Patient Assessment

Staff should identify patients whose conditions
place them at greater risk of physical or psychological
injury during an episode of restraint or seclusion,
such as pregnancy or respiratory conditions. Steinert
and colleagues® noted that a patient’s history of
trauma correlated with a nearly sevenfold increased
risk for R&S episodes. Assessing anger management
history and other biopsychosocial factors can help to
identify patients at greater risk for escalation and al-
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Table 2 R&S Cases Reflecting the Importance of Accurate Patient Assessment

Case

Relevant Findings

Scherer v. Waterbury, 2000 Conn. Super. LEXIS 481
(Conn. Super. Ct. February 22, 2000)>*

Treatment providers’ policies were held to violate the Americans with Disabilities
Act (ADA). Crisis center physician had directed that emergency room staff

forcibly detain a female patient who grew upset at being asked if she had been
raped. There was no indication that the patient had suicidal or homicidal
ideation. The patient was placed in seclusion and forced to strip in front of a
male security guard. She was not seen by a doctor until more than an hour
later, when she was found not to be a danger to herself or others and released
by the hospital. Demonstrates importance of trauma-informed care,
determining history of trauma, and accurate/thorough risk assessment before
ordering R&S.

Hopper v. Callahan, 562 N.E.2d 822 (Mass. 1990)>*

The patient died when an ectopic pregnancy was misdiagnosed as gastroenteritis,

and the patient was placed (and ignored) in a seclusion room. Seclusion orders
were continually renewed without examination by a physician, despite
continued complaints of abdominal pain. The court wrote: “The two doctors
could be found to have applied no medical judgment at all in entering the
seclusion orders and to have abdicated any responsibility for investigating
Hopper’s medical condition, leaving the judgment concerning seclusion and
medical care in each instance to inadequately trained, overworked staff”

(Ref. 54, p 828).

Dolihite v. Maughon, 74 F.3d 1027 (11th Cir.
1996), cert. denied, Dolihite v. King, 519 U.S.
870 (1996)>°

The 11th Circuit affirmed the lower court’s denial of qualified immunity for a
social worker, noting sufficient evidence for a jury to find that she had acted
with deliberate indifference toward a teenage patient’s self-injurious behavior.

The patient was placed in R&S and attempted to hang himself, (causing
permanent brain damage) after his observation status was reduced. Social
worker had also failed to communicate effectively with other staff about the
patient’s risk of further self-harm. The patient had engaged in multiple suicidal
gestures and attempts before/during hospitalization and had a family history of
suicide, but clinicians had not taken his suicidal ideation seriously. He was
viewed as “manipulative”; the social worker opined that he enjoyed the “shock
value” of talking about suicide. A previous hanging attempt was noted in the
time-out record but ignored.

low for intervention at the earliest signs of a problem.
Grant’® reports a case in which a 40-year-old man
with schizophrenia jumped headfirst into a window
of shatterproof glass, causing injuries that ultimately
proved fatal. Although he had required at least two
guards to escort him to the unit and had received a
dose of haloperidol, he was left alone with one nurse
who was unable to restrain him from acting on his
auditory hallucinations. A jury award for the plaintiff
was in the millions. Knowing a patient’s preferences
for treatment in an emergency (e.g., medication ver-
sus time out) and allocating treatment resources
based on the unique clinical scenario can help avert
R&S.?! Patient assessment should be ongoing, and
treatment plans should be updated to address chang-
ing clinical conditions, as needed, to minimize risk.
The use of R&S is often a warning sign that treat-
ment plans may require some evaluation or revision.

Accurate, ongoing patient assessment during R&S
should clarify the degree of force required for safety.
The First Circuit in Davis v. Rennie, referencing the
Eighth Circuit’s opinion in Andrews v. Neer,”* wrote

that: “. . .the usual standard for an excessive force
claim brought by an involuntarily committed mental
patient is whether the force used was ‘objectively rea-
sonable’ under all the circumstances” (Ref. 24, p
108). The court inquired as to whether a reasonable
person would have perceived a real threat to the
safety of staff, whether staff had attempted to avoid
the need for force, and whether the forceful restraint
was necessary. Table 2 summarizes several cases that
illustrate the importance of accurate, thorough pa-
tient assessment in preventing R&S-related adverse
events.

Monitoring

Vigilant monitoring is essential when a patient is
in restraints or seclusion. In Unzueta v. Steele,* a
16-year-old boy died after a restraint episode. The
boy had been restrained on the floor for less than six
minutes when staff noticed and called a medical
emergency. The course of events in cases like Unzu-
eta and Pisel,”” described earlier, illustrate how

Volume 39, Number 4, 2011 471



Restraint and Seclusion in Treatment Settings

quickly an adverse event, even death, can occur when
a patient is restrained or secluded. CMS and TJC
both have strict requirements for monitoring during
episodes of R&S. Standards for monitoring vital
signs may vary between different regulating bodies
and may change, but the clinical scenario and exist-
ing risks may require special monitoring. A patient
with heart disease, for example, may require more
frequent and more thorough monitoring than a
healthy young patient with no medical risk factors.
Monitoring for asphyxiation and aspiration*® should
be routine. Supervising staff should observe the en-
tire R&S event and be prepared to intervene in the
event that other staff members act inappropriately.
Masters and Wandless* recommend the use of
pulse oximetry during episodes of restraint, as face-
to-face evaluations may not provide accurate infor-
mation about the patient’s oxygen intake. Pulse oxi-
metry can pose a risk for unsupervised patients,
however, as the wires and equipment might be used
for self-harm. These types of dilemmas illustrate the
importance of case-specific risk management that ad-
dresses the patient’s unique clinical needs. Regular
monitoring of patients who are in seclusion is essen-
tial to reduce the risk of suicide or severe self-harm.
Some psychotropic medicines increase the risk for
hyperpyrexia in addition to neuroleptic malignant
syndrome. Monitoring the patient’s temperature and
hydration during R&S can help to identify early
warning signs of a problem. Thorough, well-docu-
mented monitoring decreases risks to patients and
providers. A record of thorough and responsible ob-
servation not only helps to identify potential risks,
but also confers some evidence that medical staff are
not acting with indifference toward the patient’s

safety.

Communication and Support

Staff and managers must take a proactive approach
toward communication within a treatment team.
Poor communication can set in place a pattern that is
difficult to change once problems have escalated.
TJC specifically recommends the SBAR method (sit-
uation, background, assessment, and recommenda-
tion).>® SBAR applies a standardized format for im-
portant communications and has been used in other
high-risk settings, such as military operations. SBAR
communication from shift to shift may help conti-
nuity of care and decrease the need for R&S.

Communication and support are critical steps af-
ter an episode of restraint or seclusion, particularly
the process of debriefing. Debriefing is partly an at-
tempt to identify what led to the critical incident and
partly an opportunity to reduce the upsetting or trau-
matic effect of the incident for patients and staff. It is
important to “give staff permission to be honest
about their feelings” (Ref. 15, p 31). A debriefing
should also allow patients to describe their experi-
ence and share information about what might have
helped to prevent the need for restraint or seclusion
and how treatment should proceed. It is important to
ensure that debriefing is never used as a punitive
measure.

Staff Training

Studies have shown a wide range in rates of R&$S
use in different hospitals, independent of patient
characteristics. Some studies have found a poor cor-
relation between the severity of patient aggression
and the use of physical or chemical restraints.”” Suc-
cess stories consistently demonstrate the importance
of staff training to help reduce overall rates of R&S,
inappropriate use, and staff and patient injury. As the
Learning from Each Other team expressed: “Training
equals results. One facility developed an extensive
staff competency package that must be completed by
all nursing staff within six months of employment.
This helped the facility to reduce the percentage of
patients in restraint or seclusion by 82 percent over
three years” (Ref. 15, p 14). The cases in Table 3
underscore the importance of proper training for any
personnel who may be involved in R&S.

A thorough understanding of mental illnesses and
their behavioral manifestations is essential for staff
who work with difficult patients and tailor treatment
interventions to an individual patient’s needs. As
Price and Recupero note:

Staff education should. . .address the symptoms and behav-
iors exhibited by patients with different psychiatric illnesses
so that staff members will be able to recognize manifesta-

tions of each patient’s illness and report back to the treating
physician rather than reacting [Ref. 58, p 419].

Failing to recognize worsening psychiatric symptoms
can lead to undertreating the patient, thereby in-
creasing the risk to himself and to others on the unit.
Negative staff reactions resulting from a poor under-
standing of patients’ illnesses can also increase the
risk of abuse of patients. Testimony in Dolihite v.
Maughon® described a pattern of physical abuse at
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Table 3 R&S Cases Reflecting the Importance of Staff Training

Case Relevant Findings

Andrews v. Neer, 253 F.3d 1052 (8th Cir. 2001)°?

The Eighth Circuit held that the plaintiff's excessive-force claim should be reviewed under
the objective-reasonableness standard for cases involving pretrial detainees. “The Eighth
Amendment excessive-force standard provides too little protection to a person whom
the state is not allowed to punish” (Ref. 52, p 1061). Hospital security aides had used
excessive force in restraining a patient, resulting in his death due to airway
compression during the takedown. The patient, agitated, backed into a corner and
swung a book at those who approached. Security aides responded, but “one of the last
aides to arrive at the scene testified that so many aides surrounded [the patient] that
[he] could not see him” (Ref. 52, p 1056).

The court upheld the jury’s verdict against a nurse for second-degree manslaughter and
criminally negligent homicide in a restraint-related death of a psychiatric patient. The
patient had undergone a tracheotomy and was grabbing at the tracheotomy wound
(acutely agitated). She asked to see a doctor, citing difficulty breathing, and vomiting
blood, but the nurse allegedly threatened her with violence if she (the patient) caused
further trouble. The patient then engaged in disruptive behavior and was placed in a
straitjacket with her feet tied to the bed and was given a sedative injection. During a
check, the patient’s condition was found to be critical. Code blue was called, but
resuscitation failed. An autopsy found numerous R&S-related injuries; cause of death
was asphyxiation by mechanical compression. The court commented: “[W1lhile [the
patient] was certainly agitated . . . she was not posing any physical threat to others
present. Instead, [her] erratic behavior appears to have irritated the hospital staff rather
than to have posed a threat, and defendant’s violent reaction was an unwarranted
response to what can essentially be characterized as annoying behavior”

(Ref. 57, p 513).

A 32-year-old female patient died of asphyxiation while physically restrained face down

by several guards and security personnel who had not been properly trained in the safe

New York v. Simon, 157 A.D.2d 508 549
N.Y.S.2d 701 (N.Y. App. Div. 1 Dept, 1990)*”

Unpublished case (parties settled), reported by
Grant>®

application of restraint.

the facility, and the record suggests that R&S were
often used reactively and inappropriately.>®

Unit supervisors should be trained to recognize
problematic, reaction-based responses among staff
members, and junior staff should be encouraged to
find different ways to address problems. Some facil-
ities have found staff mentoring programs helpful.
Managers must be sensitive to fear and other coun-
tertransference that may affect staff reactions to pa-
tient behavior. Just as staff must be trained to identify
“red flags” of escalating behavior in patients, they
should also be trained to recognize warning signs
among themselves and their colleagues. Some of the
early warning signs of countertransference or staff
reaction-related difficulties appear repeatedly in case
law, such as the cases discussed herein and in the
tables. Adverse events have occurred when staff at-
tributed a patient’s complaints or difficulties to per-
sonality problems. When staff members respond to
patients with anger, indifference, impatience, fear, or
judgment rather than compassion, these responses
can increase the patient’s agitation and increase the
risk of adverse outcomes, even resulting in staff

injury.

Staff training should also address practical aspects
of R&S and its reduction. Training in verbal crisis
management and de-escalation techniques is espe-
cially helpful. Overall, there has been a cultural shift
within inpatient psychiatry toward nonphysical in-
terventions. ~ Repeated training is needed to ensure
that employees remember R&S protocols when an
incident arises. In a moment of crisis, staff members
do not have time to consult a manual or policy."
Procedures for the proper application of R&S, doc-
umentation, reporting, and debriefing are all impor-
tant subjects to address in staff training.

Analysis and Risk Management

An organization may initiate a formal internal re-
porting policy with data collection to identify precip-
itating factors through quantitative analysis. Analysis
of clinical data can help to identify variables strongly
associated with the likelihood that a patient will be
restrained or secluded.’” Identifying patients at risk
for R&S before an episode occurs can help clinical
staff to remain vigilant and to address escalating ag-
itation before an emergency intervention is required.
TJC provides information on several formal risk

Volume 39, Number 4, 2011 473



Restraint and Seclusion in Treatment Settings

management tools on their website.” RCAs, intro-
duced earlier in this article, are retrospective reviews
that seek to identify the primary cause(s) of specific
adverse events or near misses. TJC requires that
RCAs be conducted within 45 days of a sentinel
event. Both patient suicides and restraint deaths are
sentinel events, but hospitals should set a lower
threshold for events or near misses that would trigger

an RCA.

Documentation

Ultimately, compliance with regulatory and pro-
fessional standards and other protective steps re-
quires documentation to confer maximum protec-
tion of facilities, providers, and patients alike. CMS
and TJC both have specific requirements for docu-
mentation related to R&S. The chart should include
a record of the patient’s preferences for methods of
de-escalation. Documentation of the patient’s in-
volvement in the treatment planning process, includ-
ing recommendations and feedback, can be espe-
cially helpful. Staff should document any risk factors
that emerge or precede an episode of R&S, particu-
larly signs of increasing agitation. Prompt communi-
cations to other members of the patient’s treatment
team about these risk factors can be documented in
the patient’s chart. Documentation should include
the steps taken to mitigate and monitor for risk and
to protect the patient. Documenting that staff fol-
lowed the patient’s recommendations for interven-
tions can confer protection against subsequent
claims that R&S should have been avoidable.

Implications for the Future

Learning from Each Other notes several important
challenges to the reduction of R&S, including dwin-
dling behavioral health resources and intense and
confusing oversight and regulation. Limited funding
for mental health treatment is a significant problem.
Many persons with serious and persistent mental ill-
nesses such as schizophrenia and bipolar disorder do
not get the treatment they need. Often, this is due to
access problems. As law scholar Tovino noted: “The
lack of access to, and funding for, basic mental health
care contributes to emergency, inpatient, and acute
mental health care, contexts in which restraints and
seclusion are used more frequently” (Ref. 61, pp

557-8).

Poor funding for mental health services also con-
tributes to staffing shortages on psychiatric hospital
inpatient units. Inadequate staffing often increases
the risk of emergent crises that require the use of
R&S.

Risk management in psychiatric treatment facili-
ties often poses difficult ethics-related problems for
clinicians and administrators: “Many times. . .a
health care provider’s common law duty to prevent
violent and assaultive patients from harming them-
selves and others will conflict with the provider’s eth-
ical and legal duty to promote patient autonomy”
(Ref. 61, p 560). This problem is especially acute as
the number of available hospital beds decreases, and
more individuals with mental illness or substance use
disorders lack access to the continued services that
can help to prevent a crisis. Without sufficient access
to mental health treatment, individuals with mental
illness often lack basic self-soothing and problem-
solving skills. Helping these patients will continue to
be a challenge for clinicians.

Conclusions

This discussion has identified several important
legal and ethics-related aspects of R&S in inpatient
psychiatric treatment settings, noting examples and
standards from regulations and case law. It is our
hope that researchers and clinical staff will find this
article a helpful starting point for discussions about
R&S-related risk management in noncorrectional
treatment settings. An important dialogue about
R&S has begun, as evidenced by a growth of R&S-
related research in recent years. The September 2005
issue of Psychiatric Services, a special issue devoted to
discussion of R&S, contains several articles that may
further assist risk management efforts in civil treat-
ment settings.

Experience has shown and research has confirmed
that attempts to reduce or eliminate R&S by means
of regulation alone are unlikely to produce overall
beneficial changes in the therapeutic milieu. Success
stories from the literature illustrate the importance of
comprehensive treatment-improvement strategies
rather than attempting to enforce blind compliance
with strict regulations. Case law contains numerous
real-life scenarios that provide helpful examples for
clinicians and administrators to consider when eval-
uating therapeutic programming and quality im-
provement. These cases demonstrate the need for
individualized treatment plans and the application of
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risk management strategies that are appropriate for
the particular clinical scenario. Risk management for
R&S requires a serious commitment to change at all
levels. Further research into the legal, ethics-related,
and economic aspects of R&S may help to identify
specific targets for change and the resources required
to effect those changes. Regulation, success stories,
and case law all show that R&S should be considered
in the context of therapeutic goals. Documenting
that the treatment team has considered R&S as part
of a therapeutic intervention rather than employing
it to maintain law and order or for punitive reasons
can confer some protection against claims that R&S
were used in a negligent manner.
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