Rights of the Mentally Handicapped
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Perhaps the most significant point that can be made in discussing the “Rights of the
Mentally Handicapped® is to analogize the development of the area to the “census clock”
in the United States Census Bureau which reflects the nation’s population at any given
time: during the time it takes vou to read the entire clock. the figures change substan-
tially. So it is with the rights of the mentally handicapped.

Few, if any, other arcas of the law have seen such major changes and advances in the
past five years as that of the substantive rights of those institutionalized in psychiatric
hospitals. Virtually every significant decision is less than three years old, and, as with the
census clock, the changes continue unabated.

In this volatile area, then, what can be referred to as “fluxiness” is the only absolute, a
fact which, of course, probably makes precise definitions impossible. Perhaps, as a result,
the whole area is being given far more scrutiny than ever before—a scrutiny which should
be welcomed by all practitioners in the area. In that regard. for the frst time, mental
health rights, in becoming, substantively, a growth ficld, has become, to a modest extent,
a growth area for the bar. As State Supreme Courts and Federal Courts come to acknowl-
edge the role of counsel in mental health proceedings,! a necessary corollary will be that
there will continue to be more “mental health attorneys™ practicing before the courts in
the future than in the past several years (or perhaps decades) combined. Thus, any discus-
sion of the “rights of the mentally handicapped” must. rather than mercly presenting a
bulletin-board compendium of each case decided. discuss the most important and con-
ceptually troublesome arcas of inquiry in some depth, a discussion which will raise ques-
tions of critical importance which still cannot be answered with any sort of finality.

Any discussion of the rights of the mentally handicapped must begin with the recent
decision of the United States Supreme Court in O'Connor v. Donaldson,2 in which that
court held, for the first time in a mental health setting. that involuntary custodial con-
hnement without treatment of a mental patient not dangerous to himself or others violates
that patient’s constitutional right to liberty. That case, which involved a patient who had
spent 15 years in a Florida institution without a shred of evidence that he had ever posed
a danger 10 himsell or 1o others, was originally presented to the Supreme Court as a
right-to-treatment action. a matter to be discussed in some depth below. 'The Court, how-
ever, declined to rule on that issue, limiting its finding to the delendant’s “constitutional
right to liberty.”3 noting:

A finding of “mental illness” alone cannot justily a State’s locking a person up
against his will aud keeping him indefinitely in simple custodial confinement . . . there
is no constitutional hasis for confining “mentally il persons involuntarily if they are
dangerous 1o no one and can live safely in freedom.

... May the State fence in the harmless mentally ill solely to save its citizens from
exposure to those whose ways are dilferent? One might as well sk if the State, to avoid
public uncase, could incarcerate all who are physically unattractive or socially eccen-
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tric. Mere public intolerance or animosity cannot constitutionally justify the depriva-
tion of a person’s physical liberty . ..

- .. A State cannot constitutionally confine without more a nondangerous individual
who is capable of surviving safcly in {reedom by himsell or with the help of willing and
responsible family members or friends. Since the jury found. upon ample evidence,
that O’Connor, as an agent of the State, knowingly did so confine Donaldson, it
properly concluded that (’'Connor violated Donaldson’s constitutional right to free-
dom.4

However, for all of the ballvhoo, Donaldson may turn out to be nothing more than a
paper tiger in many states. Certainly, in manv jurisdictions, a dangerousness standard has
been

and continues to be—the appropriate test for commitment both at final hearings?
and for temporary confinement.® The impact of Donaldson, thercfore, will most likely
be symbolic rather than actual—although it covers no new ground as far as the law in
many jurisdictions is concerned at initial commitments, it should serve as a warning that,
even alter commitment, such dangerousness must continue to justify continuation of
confinement,” and that. therefore, there must be equally great scrutiny of the record for
dangerousness at a habeas corpus or periodic review hearing. Also, Donaldson is the first
case in which the United States Supreme Court has addressed jtself squarely to constitu-
tional issues involving crerlly committed patients—in doing so, the Court took its first
step on the unchartered road which it noted in Jackson v. Indiana® where it commented,
“It is perhaps remarkable that the substantive constitutional limitations on [involuntary
commitinent] power have not been more frequently litigated.™®
ably, a harbinger of future decisions in this area.

The major thrust of recent developments in mental health law, though, has been in

Donaldson is, prob-

the area of right to treatment. It is on this battleground that the major theoretical and
practical wars have been and are being fought, and it is in the attempted furtherance of
this right that the dramatic dass actions have been brought.

Historically, the right was first mentioned in a 1960 Amecrican Bar Association Journal
article by Morton Birnbaum. Simply stated, Birnbaum—who is a doctor as well as a
lawyer—argued that fegally (as well as morally and ethically). if the State confines an
individual under the benevolence of the parens patrise doctrine, it must treat him as
well19 Although this hardly sounds like the most radical of ideas. interest in the theory
didn’t exactly stcamroll. In fact. it was not dited in a case until 1966, when, in a habeas
corpus action brought by an inmate (committed following an insanity acquittaly alleging
he reccived no treatment in Washington's St. Elizabeth’s Hospital, the District of Colum-
bia Circuit reversed the District Judge's denial of the petition. finding a statutory right
o treatment, and remanding for a factual hearing.?? Although the case was decided on
a statutory basis, Chief Judge Barselon—one of the true giants in this field—noted that a
total absence of treatment might call into play the due process, equal protection, and
cruel and unusual punishment causes of the Constitution.

That case. Rouse . Cameron, was thus the ice-breaker—of a sort. As Harvard Professor
of Law and Psvchiatry Alan Stone has noted. “After Rouse, the right to treatment became
something 1o be tadked about, but what was it2712 Although mention of the right resur-
faced brieflv in a Massachusctts Gise brought by an inmate committed following a deter-
mination that he would never be competent to stand trial on a criminal charge, in which
the court ruled that such commitment without treatment would create a “substantial
risk” of violating the equal protection and due process clauses,’® realistically, it lay
dormant until the lindmark case of Wyatt v Stickney,1* which repainted the landscape
for all time.

Without indulging in excesive hyperbole, it can be said that IVyalt burst onto the
mental health liw scene in the same manner as the first performance of Stravinsky’s
“Rites of Spring” exploded in the Parisian musical world or the first showing of Du-
champs’ “Nude Descending o Staircase” rocked New York art salons—its impact cannot
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' be exaggerated. Wyatt, whosc origins were rooted in an obscure and internccine labor
dispute among Alabama hospital workers. attained its significance for a varicty of rea-
sons: it was a class action on hehall of civil patients (the first of its kind). filed by the
prestigious Mental Health Law Project of Washington, D.C., against all Alabama insti-
tutions, accompanicd by much national publicity; the action was brought in the state
which ranked, at the time of filing. 50th out of 50 in 1erms of mental health per capita
spending; supporting the action were many prominent amict, including the American
Psychological Association, the American Orthopsychiatric  Association, the American
Association on Mental Deficiency, and the AC.L.U. (1o be joined later by the National
Association for Mental Health and the National Association for Retarded Childreny: and

] the case was brought before the preeminent activist Federal judge in the south—Frank
Johnson.

Judge Johnson, of course, ruled that the mentally i1l have a “constitutional right 1o
receive such treatment as will give them a reasonable opportunity to be cured or to
improve his or her mental conditions,”1 and that, to fulbll this treatment rvight, there
must be a humane physical and psvchological environment, qualified stafl personnel in

' sufficient numbers, and individualized treatment plans for each patient.'s The applica-

tion of the due process clause is squarely premised on the United States Supreme Court’s

holding in Jackson v. Indiana, )7 that “duc process requires that the nature and duration
of commitment bear some reasonable relation to the purpose for which the individual is
committed.”"18

In affirming the District Court’s decisions,’® the Fifth Circuit relied heavily20 on its
decision several months carlier in Donaldson v. O'Connor2' Although the United States

Supreme Court’s vacation of the decision in that case dedined to rule on the question of

: a constitutional right to treatment, the constitutional basis of the Fifth Civcuit's dedision
‘ may still be seen as valid.22

The constitutional right has been similarly found in at least two other cases ol national
significance.3 and was extended so as o reject the argument of “good faith” as a

defense.24
' _ In addition to the duc process basis, the constitutional right to treatment is also seen
s resting on the cruel aud unusaal punishment dause. found specifically applicable w

mental hospitals in Rozecki v. Gauglian?s and developed in the context of jail and prison
tonditions suits,?% and on the equal protection cause, on the theory that, because in-

voluntary civil commitment involves fundamental rights, equal protection requires that
the classification meet the

‘compelling state interest” test;*7 thas, to justity confinement and
‘ Provide the rationale for commitment, the State must provide suitable treatment.#%

These developments in the right to teatment. ol course, further promise an expansion
; of the right, greater surveillance of right enforcement and, evidently, extended judicial
" involvement in the area. All of which raises at least five relevant questions which have
been and are being raised in analogous contexts clsewhere.

First, is this a proper mea for judidal creativity? Clearly, the answer to that must be
“yes” if the iwsue is coudhed in terms of vindicution of fundamental constitutional
rights 29

Secondly, can dedsions be rendered without turning the judicial system into an insti-
tutional overseer? The answer here is "Yes, probably” Courts are understandably loath
o assume the dav-to-day aperation of any fadlity: in any event, the need o undertake
Such a chore 1s not present nntil all other alternatives we exhausted and untl 1t is dear
that defendants refuse 1o comply with court orders. Since there s absolutely no reason
to assame that this will often happen. it is doubtful thar this tssue will even be reached.

’I'hirdly, ts this all too rechmc! an area for the courts to involve themselves in®* No,
although the mental health area has alwavs had a cerain mystique about it (note, e.g.,
how Chicl Justice Burger, i his concurring opinion in Donaldson, makes reference to
the “hafiling field of pswchintn,# and attempts o hoist plaintiff's counsel on his own
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petard by citing one of counsel's articles in support of the proposition that “many forms
of mental illness . . . are not understood . . . [and that there is] . . . uncertainty of
diagnosis and . . . tentativeness of professional judgment [in this field]”),3! adjudicating
cases here is no more technical than in other areas where expert testimony is heavily
relied on. In fact, conversely, it is clear from IVyatt32 and Davis v. Watkins® that
experts here will be far more likely to agree on treatment standards than in most other
areas involving expert opinion evidence. Finally, the majority in Donaldson specifically
rejects defendant’s claim that adequacy of treatment is a “nonjusticiable” question as
“unpersuasive,” premising its decision on Jackson v. Indiana.34

Fourthly, will court actions in this area lead to what has been termed by some “the
therapeutic state”? Not according 1o Professor Nicholas Kittrie, the creator of that term:

To some, the formulation of this concept, which curtails the state’s therapeutic power
through legal supervision. may sound like a call for undue judicial and legal interfer-
ence with medical and therapeutic prerogatives. To others. this development is a mere
annunciation that this nation’s fundamental tool for the promotion of national aims
and the protection of individual rights—the system of checks and balances—is finally
reaching into the dark corners of the institutions entrusted with the thankless role of
storing, curing, and rehabilitating those who deviate from society’s norms.35

Faced with a similar question. the District of Columbia Circuit Court noted:36

We do not suggest that the court should or can decide what particular treatment this
patient requires. The court’s function here resembles ours when we review agency
action. We do not decide whether the agency has made the best decision, but only
make sure that it has made a permissible and reasonable decision in view of the
relevant information and within a broad range of discretion.

Finally, will decisions in this area merely reenforce the model of large state psychiatric
institutions as the paradigmatic modality of treatment: Although the answer to this
question, obviously, does not turn on any determination as to the propriety of judicial
involvement, it is relevant to the dynamics of mental health litigation. The most defini-
tive answer here is ‘mayhe”—however, nationwide, institutional conditions are a fact of
life. Although there are clearly movements about to introduce deinstitutionalization
programs and spur the development of alternative care facilities, such programs move
slowly. While they are in various stages of development, the rights of institutionalized
patients should (and must) be vindicated through the legal system. To do otherwise
would be to concede the loss of an entire generation of patients, a sacrifice which cannot
be embraced.

Beyond the question of the right to treatment. however, there are other significant
recent developments in the law of mental health rights which must be considered in
order to understand fully the extent of movement in this area in recent years. Thus, the
Willowbrook case’? premised its holding on the existence of a right to freedom {rom
harm. a basis for decision usually associated with jail or prison suits.?® There, it was
reasoned that. just as persons who live in state custodial institutions are owed certain
constitutional duties by the state and its officials,?® the dutv owed is even higher in a
non-penal or non-incarceratory setting. 3"

Among the rights owed to patients within the general rubric of a “right to freedom
from harm™ (based on a composite Eighth Amendment/Fourteenth Amendment argu-
ment) are “a tolerable living ¢nvironment,”#! protection from physical harm,4? correction
of conditions which violate "basic standards of human decency,””#3 opportunity to exer-
cise and have recreation, * and the "necessary elements of basic hygiene.”43 In addition,
mental patients are owed a duty by those charged with their custody “to preserve .
their life. health and safetv: bevond any duty owed to the general public,”46 as well as
a therapeutic, not punitive, confinement#* In another area of relevant comparison, it
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is clear that there is a greater duty owed to a patient in a hospital specializing in the
treatment of mental disorders than in a general hospital 48

A further argument can be made that patients have a constitutionally protected right
to be secure in the privacy of their own bodies against invasion by the state except
where necessary to support a compelling state interest.4? Just as this right has been held
to apply to cases in which prison medical personnel treat prison inmates,5% so must it
be held to apply to patients in a state psychiatric hospital.51 Finally, it has becn held
that the administration of apomorphine—a drug which induces massive vomiting and
which was used as “aversive stimuli” in treating non-consenting mental hospital inmates
who allegedly presented behavioral difficulties—constituted “cruel and unusual” punish-
ment, even though it was characterized as “treatment.”52

A body of law has similarly developed regarding the mentally handicapped's right to
the “least restrictive alternative” setting for treatment. That doctrine holds that, al-
though a government’s purpose may be both “legitimate and substantial, that purpose
canuot be pursued by means that broadly stifle personal liberties when the end can be
more narrowly achieved,”?3 and, in a mental health setting. stands for the proposition
that courts “must refrain from ordering hospitalization whenever a less restrictive alter-
native will serve as well or better the State’s purpose,”34 or that the Constitution requires
an afirmative demonstration that no suitable less restrictive alternative exists prior to
involuntary hospitalization.’ The doctrine similarly applies to situations in which a
Patient is in a more restrictive setting than is therapeutically necessary.56

The constitutional bases for the right are many: A person committed to a psychiatric
hospital suffers curtailment of his constitutionally protected rights to travel5? and to
associate freely with others,"® as well as constriction of his otherwise-protected rights to
bcacefully assemble, communicate, practice religion and enjoy sexual privacy.’® And, of
Course, such commitment constricts the individual's right to physical liberty and
freedom.s0

Finally, the overwhelming weight of medical authority supports the use of less restric-
tive environments hoth within and without psychiatric institutions for therapeutic,
tmotional. financial and practical reasons.1 The applicability of this right can thus no
longer be seen as in doubt.

In addition to these areas of substantive law, therc have been significant recent
developments in the area of the right of the handicapped to exercise their civil rights
while institutionalized. This category includes, but is not limited to, cases in which courts
have held that the mentally handicapped have the right to exercise a First Amendment
freedom of thought % to refuse non-emergency medical treatment on religious grounds,$s
to not be excluded from the cducational process, to be protected by a durational
limitation on the term of commitment,$3 to be compensated for economically-beneficial
work done.% and to not be barred from registering 1o vote merely because of their status
as residents at a State school for the retarded.87

In addition, in the prison and/or jail context, First Amendment rights to gather for
religious services, prepare diaries, communicate by mail. make telephone calls, read non-
seditious literature. receive visitors and maintain access to counsel have been upheld.s8
As the right to freedom from harm for the mentally handicapped has developed from
Case law originally stemming from jail and prison conditions settings,®® so it can be
expected that the First Amendment caves will similarly develop.

Again, this list is not exhaustive—it reflects only a sampling of reported litigation in
this area.

In summary, then. the developments of the law of mental patients’ rights has been
and remains explosive. As time goes on, more suits will be filed and the body of case
law will continue 1o grow, thus fulfilling Mr. Justice Blackmun's litigation prophecy in
Jackson v. Indiana. 7 What has been seen so far is, indeed, only the tip of the iceberg.
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In the course of its opinion, the Supreme Court vacated the Court of Appeals’ judgment
which affirmed a jury verdict of hoth compensatory and punitive damages on plaintiff's
behalf in light of its intervening decision in Wood v. Strickland, —U.S.—, 43 L. Ed. 2d
214 (1975), which altered the scope of a state official’s qualified immunity under 42 U7.S.C.4.
§ 1983, premising the existence of such a violation on the official’'s knowledge that his action
cither “would violate [one's] constitutional rights . . . or [maliciously intended] to cause a
deprivation of constitutional rights.”” 43 U.S.L.W. at 4934, In remanding the case for recon-
sideration only of the monctary damages issue in light of Wood, above, the Court noted
that “our decision vacating the judgment of the Court of Appeals deprives that court's
opinion of precedential cffect, leaving this Court’s opinion and judgment as the sole law of
the case,” id. at n. 12, citing United States v. Munsingwear, 360 U.S. 36, 40 (1950). A close
reading of Munsingwear, however, reveals that the issue there was the res judicata effect
of the judgment rather than the general precedential effect of such judgments on other
actions; the comment here, then. should be read to rob the Fifth Circuit's opinion of
precedential effect only as it relates to further proceedings on remand with respect to
damages in the Donaldson litigation itsclf. Cf. concurring opinion of Burger, C.J., 43
US.L.W. at 4935.

Welsch v. Likins, 373 F. Supp. 487, 493 (D. Minn. 1974): Davis v. Watkins, 384 F. Supp.
1196, 1203-1212 (N.D. Ohio 1974).

It should also be noted that, where a Federal Court in Georgia (relatively contemporanc-
ously with the District Court Wyatt decision) had held there was no such constitutional
right to treatment, the Fifth Circuit reversed per curiam on the basis of its Wyat! decision
and the Supreme Court denied certiorari. Burnham v. Department of Public Health of
Georgiu, 342 F. Supp. 1335 (N.D. Ga. 1972), rev'd per curiam 503 F. 2d 1319 (5 Cir. 1974),
cert. den.—U.S.—, 43U .S.L. V. 3683 (1975)

The Welsch court thus held:

[Glood faith is not at issue here. . . . It does not suffice . . . to show that conditions have

been upgraded at [defendant hospital], that the situation will continue to improve in the

future, and that even more achicvements would be forthcoming were it not for the restric-
tions imposed by the legislatuve. It is the Court’s duty under the Constitution, to assure
that every resident of [defendant hospital] reccive at least minimally adequate care and

treatment consonant with the full and true meaning-of the due process clause. 373 F.

Supp. at 498.

459 F. 2d 6 (1 Cir. 1972)

See, e.g., Hamilton v. Love, 328 ¥. Supp. 1182 (E.D. Ark. 1971); Holt v. Sarver, 309 F. Supp.
362, 384 (E.D. Ark. 1970), aff’'d 442 F. 2d 304 (8 Cir. 1971); Rhem v. Malcolm, 371 F. Supp.
594, 628 (S.D. N.Y. 1974), aff'd 507 F. 2d 338 (2 Cir. 1974).

Dunn v. Blumstein, 405 U.S. 330, 742 (1972).

Sec generally, Friedman and Halpern: The right 1o treatment, in 1 Legal Rights of the
Mentally Handicapped 273, 280-283 (P.L.I. ed. 1973); cf. State v. Krol, 68 N.J. 236, —A, 2d—
(1975), slip op. at 16.

Where, in his original opinion on a motion for a preliminary injunction brought by
residents of the notorious Willowbrook facility, a New York Federal Judge declined to find
such a right to treatment ipremising his decision instead on the existence of a right to
freedom from harm, New York State Association for Retarded Children, Inc. v. Rockefeller,
357 F. Supp. 752, 764 (E.D. N.Y. 1973) [hereinafter referred to as Willowbrook 1)), in his
later decision on a motion to accept a consent judgment, the same judge noted, referring to
Wyatt, inter alia:

Somewhat different legal rubrics have been emploved in these cases—“protection from

harm” in this case and ‘“right to treatment” and “need for care” in others. It appears

there is no bright line separating these standards.

New York State Association for Retarded Childven v. Carey, 393 F. Supp. 715, 719 (E.D.

N.Y. 1975) [hereinafter referred o as Willowbrook I1).

See, generally, United States v. Carolene Products Co., 304 U.S. 144, 151, n. 4 (1938), and see
State v. Krol, 68 N.J. 236, —A. 2d— (1975), slip op. at 26 (calling for “a high degree of
judicial flexibility and imagination™).
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See e.g., Hamilton v. Love, 328 F. Supp. 1182 (E.D. Ark. 1971); Holt v. Sarver, 309 F. Supp.
362, 384 (E.D. Ark. 1970), aff’d 442 F. 2d 204 (8 Cir. 1971); Rhem v. Malcolm, 371 F. Supp.
594, 628 (S.D. N.Y. 1974), aff’'d 507 F. 2d 383 (2 Cir. 1974); Detainees of Brooklyn House of
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Willowbrook 1, 357 F. Supp. 752, 764 (E.D. N.Y. 1973)

Lollis v. New York State Department of Social Services, 322 F. Supp. 473 (S.D. N.Y. 1970),
modified 328 F. Supp. 1115, 1118 (S.D. N.Y. 1971). Sce also, Rozecki v. Gaughan, 459 F. 2d
6 (1 Cir. 1974); Martarella v. Kelley, 349 ¥. Supp. 575, 583 (S.D. N.Y. 1972); Inmates of Boys
Training Schools v. Affleck, 346 F. Supp. 1354 (D. R.I. 1972); Burt: Eighth amendment rights
in mental institutions, in 2 Legal Rights of the Mentally Handicapped 735, 737 (P.L.I ed.
1973)

. Willowbrook 1, 357 F. Supp. 752, 764 (E.D. N.Y. 1973); Welsch v. Likins, 373 F. Supp. 487,

502-503 (D. Minn. 1974)

. Hamilton v. Love, 328 F. Supp. 1182 (E.D. Ark. 1971); Rhen v. Malcolm, 371 F. Supp. 594,

628 (S.D. N.Y. 1974), aff’'d 507 F. 2d 333 (2 Cir. 1974)

- Brenneman v. Madigan, 343 F. Supp. 128, 133 (N.D. Cal. 1972)

Hamilton v. Schiro, 338 F. Supp. 1016, 1017 (E.D. La. 1970)

- Willowbrook 1, 357 F. Supp. 752, 765 (E.D. N.Y. 1978)

Roberts v. State, 307 N.E. 2d 501, 505 (Ind. Ct. App. 1974)

. Kesselbrenner v. Anonymous, 33 N.Y. 2d 161, 850 N.Y.S. 2d 889, 892 (Ct. App. 1973). Sce

generally, Burt, note 40, above, at 759-760.

. Fernandez v. Baruch, 96 N.J. Super. 125, 187, 232 A. 2d 661 (App. Div. 1967), reversed on

other grounds 52 N.J. 127, 244 A. 2d 107 (1968)

Roe v. Wade, 410 U S. 113, 153156 (1973)

Mackey v. Procunier, 477 F. 2d 877, 878 (9 Cir. 1973); Runnels v. Rosendale, 499 F. 2d 733,
735 (9 Cir. 1974)

Willowbrook 1, 357 F. Supp. 752, 765 (E.D. N.Y. 1973); Lollis v. New York State Depart-
ment of Social Services, 322 F. Supp. 473 (8.D. N.Y. 1970), modificd 328 F. Supp. 1115, 1118
(S.D. N.Y. 197))

Knecht v. Gillman, 488 F. 2d 1136, 1139-1140 (8 Cir. 1973): cf. Clonce v. Richardson, 379
F. Supp. 338, 349 (W.D. Mo. 1974) (mere fact that transfer to behavior madification program
is viewed as “treatment” for inmates’ benefit does not insulate it from due process inquiries),
Shelton v. Tucker, 364 U.S. 479, 488 (1960).

Chambers: Alternatives to civil commitment of the mentally ill: Practical guide and con-
stitutional imperatives. 70 Mich L Rev 1107, 1145 (1972)

- Lessard v .Schmidt, 349 ¥. Supp. 1078, 1096 (E.D. Wis. 1972), vacated on other procedural

grounds 414 U.S. 473 (1974), on remand 379 F. Supp. 1376, 1379 (E.D. Wis. 1974), vacated
and remanded —U.S.—, 43 US.LW. 3600 (1975); Dixon v. Attorney General of Pennsyl-
vania, 325 F. Supp. 966, 974 (M.D. Pa. 1971); Wyalt v. Stickney, 344 F. Supp. 387, 396 (M.D.
Ala. 1972), aff’d sub. nom. Wyatt v. Adevholt, 503 F. 2d 1305 (5 Cir. 1974); Welsch v. Likins,
373 F. Supp. 487, 501-502 (D. Minn. 1974)

6. Sce, e.g., Singer v. State, 63 N.J. 319, 323, 307 A. 2d 94 (1973), implicitly rccognizing that the

degrec of security in hospital placements must be appropriate “in the light of patient’s
illness.”

. Kent v. Dulles, 357 US. 116, 125 (1958); Aptheker v. Secretury of Siaie, 378 U.S. 500, 505

(1961)

. NAACP v. Alabama, 357 U S. 449 (1938); Coates v. City of Cincinnati, 402 U S. 611 (1971)
59,

DeJonge v. Oregon, 299 U.S. 353 (1937); Lamont v. Postmaster General, 381 U.S. 301 (1963);
Sherbert v. Verner, 374 U.S. 398 (1963): Griswold v. Connecticut, 381 U.S. 479 (1965)

O'Connor v. Donaldson, —U.S.—, 43 US. L.W. 4929, 4933 (1075)

Chambers, note 54, above, at 1194, n. 85; Chambers: Right to the least restrictive alternative
sctting for treatment, in 2 Legal Rights of the Mentally Handicapped 991, 1011-1014 (P.L.I.
ed. 1973); Kittrie, note 33, above, at 95-101; Linu: A Handbook of Hospital Psychiatry, Ch.
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See generally, text at pp. 80-81 above.

Sec text accompanying note 9, above.
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