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Consent for Intimacy Among Persons
With Neurocognitive Impairment

Michelle Joy, MD, and Kenneth J. Weiss, MD

The right to bodily self-determination has a firm foothold in American jurisprudence and legislation. Since the early
20th century, courts have consistently upheld individuals’ rights to govern their bodies, citing the constitutional
right to privacy and importance of individual autonomy. After these decisions, the advance directive has become
an essential way to express personal preferences after incapacity for decision-making, especially in end-of-life
scenarios. Can sexual preferences survive cognitive incapacity as well? When individuals lose the capacity to voice
sexual needs and preferences, there is no mechanism to protect sexual expression. Dementia’s ability to render
individuals legally incapable of consenting to sexual activity was the focus of the case of lowa legislator Henry
Rayhons. The state charged Mr. Rayhons with assault for alleged sexual interactions with his wife, who had
Alzheimer’s disease. The prosecution failed to prove its case. We propose a hypothetical sexual advance directive
as a theoretical mechanism to assert sexual desire past incapacity, grounded in claims regarding the possible
importance of sex for individuals with neurocognitive disorders. Forensic psychiatrists can play a unique role in the

creation and implementation of such a tool.
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In 1914, Chief Justice Benjamin Cardozo said of
self-determination, “Every human being of adult
years of sound mind has the right to determine what
shall be done with his own body.”" This decision in
Schloendorff'v. Society of New York Hospital required
medical professionals to obtain consent for invasive
medical procedures. Support for the right of self-
determination regarding life-or-death medical deci-
sions continued to gain momentum in the 1970s.” In
the past, medical professionals had followed religious or
philosophical reasoning that prioritized the preserva-
tion of life.> When capable of making and expressing
them, patients’ individual desires began to supplant
medical authority in a series of decisions and statutes.

Landmarks in Self-Determination Rights

In the 1976 case of In re Quinlan, the Supreme
Court of New Jersey granted Karen Quinlan’s father
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the right to withdraw life-supporting treatments,
given her persistent comatose condition.” The deci-
sion stated that an individual’s constitutional right to
privacy could not be disregarded because of a present
inability to communicate choice. Karen Quinlan had
previously stated that she was against extensive med-
ical interventions in cases of terminal illness. Medical
testimony discussing the then -informal practice of
“do not resuscitate” orders was used to support Mr.
Quinlan’s effort to withdraw life-support, as was an
amicus brief by a Roman Catholic bishop citing Pope
Pius XII’s 1957 defense of the withdrawal of treat-
ment when directly or indirectly desired by a patient.
The court construed the decision to remove life-
sustaining treatment as a matter of protected privacy
that could outweigh the state’s own constitutional
interest in the preservation of life: “We think that the
State’s interest contra weakens and the individual’s
right to privacy grows as the degree of bodily invasion
increases and the prognosis dims. Ultimately there
comes a point at which the individual’s rights over-
come the State interest,” wrote Chief Justice Hughes
in an opinion (Ref. 3, p 664) that rested on cases
involving the protection of the use of birth control
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measures” and the decision to have an abortion® by
the right to privacy.

Quickly following the Quinlan case, the 1976
California Natural Death Act statutorily allowed
physicians to withhold or withdraw life support in
terminal conditions, based on a patient’s previously
expressed and documented wishes.® This legislation
supported the use of living wills: instruments permit-
ting enactment of specific wishes about life support
and other medical interventions when a person can
no longer communicate these choices. Other states
followed with living will statutes, citing arguments
for the right to privacy as well as autonomy in medical
decision—making.7 In 1983, Pennsylvania created a new
type of advance directive: the durable power of attorney
for health care.” More flexible than the written living
will, this advance directive allowed for the appointment
of a substituted decision-maker regarding medical deci-
sions and was not limited to terminal illness.* Many
states subsequently enacted similar legislation.

The question about these directives and their use
finally made its way to the Supreme Court of the
United States. In 1983, a motor vehicle accident left
25-year-old Nancy Cruzan in a persistent comatose
state.” Her parents sought to appeal the denial of a
petition by the Supreme Court of Missouri to with-
draw Ms. Cruzan’s life-sustaining nutrition and hy-
dration. The 1990 decision in Cruzan v. Director,
Missouri Department of Health supported the right to
refuse life-sustaining treatments after an individual
becomes incompetent, given a Fourteenth Amend-
ment interest in protection from unwanted medical
intervention, but allowed states to set different stan-
dards and procedures for determining enactment of this
right.'® By this time, a substantial body of case law
supported the right to refuse treatment, even in the
presence of incompetence.''™** In some of these cases,
substituted judgment was deemed appropriate for de-
termining when treatment withdrawal was appropriate.
However, in Cruzan, the Court held that Missouri
could require clear and convincing evidence of a pa-
tient’s wishes. The same year, Congress implemented
the Patient Self-Determination Act to encourage com-
munication regarding individual wishes toward re-
moval of life-sustaining treatment.'” The law required
health care providers to document the existence of any
advance directives, to educate staff about them, and not
to discriminate based on their existence or absence.>'®

Throughout this timeline, the courts used lan-
guage that emphasized a right to self-determination

that persists beyond incompetence. Another contem-
porary example of protected decision-making is the
psychiatric advance directive. This tool provides an
individual with the opportunity to document prefer-
ences regarding future psychiatric treatment if capac-
ity to make such decisions is suspended or lost."”
Such decisions may include accepting or refusing cer-
tain mental health treatments and voicing prefer-
ences regarding care location or type, including med-
ications, specific physicians, seclusion, restraint, and
electroconvulsive therapy.'® The psychiatric advance
directive may allow for the appointment of a substi-
tuted decision-maker in times of crisis, although re-
vocation options may inhibit implementation.

The Possibility of a Sexual Advance
Directive

Is it possible that an individual could similarly
assert a desire for sexual behavior that would survive
incapacity? Might an instrument such as the advance
directive be able to convey sexual preferences into the
future? This sexual advance directive could be exe-
cuted before the onset, or in the early stages, of de-
mentia. The activation of this tool would presume a
later loss of capacity, similar to medical and psychi-
atric advance directives.

Consensual sex is legally regarded as an intimate
and private matter, not subject to oversight or regu-
lation by the states. In Griswold v. Connecticut,
the Supreme Court acknowledged a Constitutional
right to privacy within marriage by the Fourteenth
Amendment.* This fundamental right provided ra-
tionale for the Court’s decision in Lawrence v. Texas,
which held that sexual conduct of a consensual na-
ture was a liberty protected by substantive due
process under the Fourteenth Amendment.'” The
courts have also acknowledged a fundamental right
to privacy regarding related concepts of marriage,
family, reproduction, contraception, and overall
freedom.?>*' The same cases became legal precedent
for decisions regarding medical advanced directives.
Incompetent persons who have guardians appointed
retain some rights, including marriage and voting,
unless otherwise specified.”’ Sex is not customarily
addressed. However, the 1987 Federal Nursing
Home Reform Act ensured a right to privacy for
residents of these facilities, and states often have
bills of rights for nursing homes that encompass
privacy.*
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Consensual sexual activity is a constitutionally
protected right that has precedent to proceed with-
out intrusion of the government.”' The hypothetical
sexual advance directive would treat intimacy deci-
sions as private matters highlighting the importance
of self-determination according to the legacy of Cru-
zan and be a possible mechanism to prevent violation
of an individual’s rights. However, given that the
right to private sex refers only to consensual sex,
would implementation run afoul of criminal stat-
utes? Because the law recognizes consent only at the
time of intimate contact, would sexual interactions
create negative legal consequences for partners? With
regard to criminal liability for withdrawing life-
sustaining treatment, the Quinlan court held that
there could be no criminal homicide.” The court
opined that even if the patient died, it was not un-
lawful killing, given that providers were third parties
withdrawing treatment according to constitutionally
protected rights. Nonetheless, it is difficult to answer
these questions in regard to a potential sexual ad-
vance directive, and the state has an important inter-
est in protecting vulnerable populations from harm,
including that of a sexual nature.

Furthermore, although the courts have empha-
sized a right to self-determination regarding a per-
son’s right to refuse treatment, they have not simi-
larly recognized a right to medical assistance in
dying. Landmark cases Glucksburg v. Washington™
and Vaeco v. Quill** established that there is no equal
protection or due process right to assisted suicide
under the Fourteenth Amendment. The decisions
allowed states to develop their own policies on med-
ical aid in dying, and Oregon, Washington, Ver-
mont, California, and Colorado have followed with
laws allowing individuals to request medication to
end life in certain terminal situations.”> However,
the overarching legal principle has remained that
states have a valid interest in outlawing assisted sui-
cide and that a person does not have a right to obtain
assistance in committing suicide. This case legacy is
important because it demonstrates legal boundaries
that remain with respect to self-determination and
one’s health.

Controversies Surrounding Sex,
Dementia, and Consent

Aging individuals who develop neurocognitive
disorders may lose the capacity to consent to sex. For
the United States population in general, this ability

has typically been equated with cognitive perfor-
mance, which may be narrowly defined statutorily
(in conditions such as frank unconsciousness) or
more broadléy described as related to overall mental
soundness.”® Evaluation of the ability to consent to
sex tends to occur in legal settings in cases of sexual
assault. Courts may consider a range of factors, such
as understanding and communicating the decision to
engage in sexual behavior; broad evidence of the abil-
ity to reason; one’s capability to understand the na-
ture of sex, its consequences, and physical mechanics;
or even the ability to acknowledge its meaningfulness
and moral dimensions.”"*® Although an individual’s
competency is presumed intact unless adjudicated
otherwise, perpetrators may be prosecuted for engag-
ing in a sex act with a victim who does not or is not
able to consent. In medical settings, there is no agree-
ment as to how to assess capacity for sexuality.”” In
general, approaches to assessing competence tend to
focus on cognitive capacities about sexual behavior,
which takes place in the often-indescribable realms of
bodily pleasure.

Although conservative approaches to sexual com-
petency may protect vulnerable individuals, they
could permanently eliminate the possibility of inti-
mate interactions for populations such as those with
dementia or other forms of persistent cognitive im-
pairment. Even if individuals manifest apparent de-
sire for sexual interaction, those with dementia are
often legally incompetent to consent to such activity.
A person having intimate physical contact with such
a cognitively impaired individual may be subject to
criminal prosecution for sexual assault if there are
allegations that the victim had not consented or was
unable to consent.*®

The literature contains relevant discussions on
sexual consent among persons with intellectual dis-
ability or serious mental illness. Disability rights
scholar Michael Perlin has written extensively on the
important nature of recognizing sexual rights for
these populations.”®*”?° He argues that the topic is
not sufficiently addressed at the institutional level
but that individuals with mental disabilities may
have sexual desires and rights worthy of protection.

There is also a small related body of literature re-
garding consent for fringe sexual practices. These pa-
pers point to the legal handling of instances as im-
portant in marking the contours of sexual autonomy
apart from state intervention.”’** The question of
whether a person can consent to continued sexual
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interaction once incapacitated from previously de-
sired and negotiated erotic asphyxiation bears weight
on whether anyone can consent to intimacy in ad-
vance of incapacity as well as whether partners can
and should be prosecuted.

Marital Intimacy or Sexual Assault?

The case of Henry Rayhons highlights the conflict
regarding individuals with dementia as a population
that may have coexisting needs for protection from
harm and rights for sexual expression. In April 2015,
a jury acquitted 78-year-old former Iowa state repre-
sentative Henry Rayhons of sexually abusing his
wife.”> Their story did not start there, however.
Henry and Donna Rayhons, both widowed, met at
church in 2007 and married shortly thereafter. Mrs.
Rayhons started to show signs of Alzheimer’s disease
in 2010. In March of 2014, she was admitted to a
nursing home while her husband, a farmer and Iowa
legislator, continued living in the community. Re-
ports indicated that they had a loving relationship
and that he visited her often.

Mrs. Rayhons’ daughter from a previous marriage
was her health care proxy, and later, her appointed
guardian, and she requested a medical examination
of her mother’s mental capacity. In April 2014, Mrs.
Rayhons scored a 2 of 15 on a general cognitive test
included in the Minimum Data Set for nursing facil-
ity residents (the Brief Interview for Mental Status
[BIMS])?4; the following month she scored 0 of a
possible 15 in response to questions about orienta-
tion and short-term memory registration. Without a
specific capacity assessment, in May of 2014, Mrs.
Rayhons’ attending physician determined that she
did not have the capacity to consent to sex and con-
veyed his opinion to her husband. She was then
moved to a semiprivate room. Approximately eight
days after the examination, Mrs. Rayhons’ roommate
reported hearing noises in the adjacent bed while Mr.
Rayhons was visiting. With further progression of
her dementia, Mrs. Rayhons died on August 8, 2014.
Days later, Mr. Rayhons was arrested on felony
charges of third-degree sexual abuse. He elected to
stand trial.

Trial Testimony

Mr. Rayhons denied breaking the law. The Wash-
ington Post reported: “Rayhons pleaded not guilty to
the charges, testifying that all he had done on the
night in question was pray, hold hands and kiss.”?>

He confessed to detectives, he said, because their
questions confused him. Mrs. Rayhons’ roommate
was not sure if what she had heard was sexual. DNA
evidence was negative.’® The physician from Con-
cord Care Center, Dr. John Brady, concurred with
other prosecution witnesses that Mrs. Rayhons had
severe dementia.”® Calling the patient’s positive re-
sponse to her husband’s affection “primitive,” like
that of a baby, the doctor added, “I don’t believe an
infant makes an informed decision.” It was Dr. Brady
who had previously declared Mrs. Rayhons incapable
of consenting to sex. A neurological expert for the
prosecution, Dr. Alireza Yarahmadi, also distin-
guished capacities of persons with Alzheimer’s:
“They do have feelings, but they don’t have good
judgment.””’

Defense attorney Joel Yunek presented expert tes-
timony by a family gractitioner specializing in geri-
atrics and memory.”® Dr. Robert Bender told the
jury that there are memory pathways deep inside the
brain that are less affected by Alzheimer’s disease
than executive functioning is, including those for so-
cial interactions. Social contact, he said, is the most
important part of healthy aging and includes sexual
contact. These modes of interacting, and the pleasure
derived therefrom, are mediated by deep centers of
the brain, such as the hypothalamus. Dr. Bender de-
scribed that these regions maintain functioning long
after other areas decline:

[Flrom a basic science perspective, one of the reasons that
doctors like me are admonished to remember that human
beings are sexual their whole lives and that these centers are
active and that we should acknowledge this and it is a part
of being human, a very, very basic part of being human

[Ref. 38, p 17].

The capacities cited, Dr. Bender added, would not be
manifest on the BIMS test that Donna Rayhons had
been given: “To rely on a BIMS score to assess
whether a person is capable of or should be allowed to
have sexual contact would be a medical mistake”
(Ref. 38, p 19). Even a person with a zero on the
BIMS could still be capable of enjoying emotions
and sexual arousal. Though he did not examine Mrs.
Rayhons, Dr. Bender testified that, based on the re-
cords, she would have been capable of consenting to
sex with her husband and of refusing.

Policy in lowa

In October 2015, Iowa’s Office of the State Long-
Term Care Ombudsman (OSLTCO) issued a
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memorandum to nursing facility administrators.>”

It stated, in part:

Though outcomes to sexually-related situations vary innu-
merably, as each is different and must be considered inde-
pendently, the OSLTCO believes a multidisciplinary effort
is necessary to develop a thoughtful process from which to
draw and support conclusions. It is not the responsibility of
the long-term care facility or assisted living program (or a
single staff member) to solely determine whether a resident/
tenant should or should not be sexually expressive. If a
resident’s/tenant’s safety or capacity to consent is in ques-
tion, the interdisciplinary care team must collectively assess
the individual’s level of capacity to determine benefits or
potential risks associated with the act. Residents/tenants
who maintain cognitive capacity to consent should be af-
forded the same rights to privacy, respect, and freedom to
sexual expression as they would if they were living in the
community [Ref. 39, p 2].

It is apparent that lowa’s ombudsman structured the
guidance such that capacity determinations were a
threshold for permitting sexual expression and that
the manner of assessment would be locally driven. In
the sample guidelines that followed,*® individuals
with reduced capacity could be competent: “Consent
may be evidenced through the language, gestures,
conduct, activities or other affirmative actions of a
resident/tenant who: 1. exhibits cognitive decision-
making capacity; or 2. exhibits diminished cognitive
decision-making capacity (e.g., neurocognitive dis-
orders such as Dementia/Alzheimer’s Disease)” (Ref.
40, p 1). The document explicitly states that acting
upon an incapacitated person or one incapable of
providing consent is a criminal offense, per Iowa
Code § 709.1 (2016). All persons with known neu-
rocognitive impairment must be assessed for compe-
tency, and some individuals with intact cognitive ca-
pacity may be assessed for ongoing capacity. Thus,
under lowa’s post-Rayhons guidance, there would be
no room for sexual expression based on an advance
directive without present capacity.

Sexuality in the Elderly: The Evidence

A sexual advance directive is only a worthwhile
consideration if sex is important in the lives of elderly
individuals. Sexual expression can include a range of
activities, including kissing, touching, the erotic, the
romantic, and oral and penetrative sex itself in its
many forms, all of which can be important for an
individual’s quality of life across the life cycle.*! Pos-
ited mechanisms include sexuality as a form of com-
munication, a way to relieve stress, a mode of feeling
alive, and a method of sharing caring feelings.42’43 In

aging populations, sexual activity may remain an im-
portant source of pleasure when other avenues of
gratification are less accessible as the body and mind
decline. In fact, avenues of experiencing pleasure
have been described as diminishing after most other
biological processes.*

Nursing home residents are often coping with
losses of their homes and relationships with dying
family and friends. In dementia, even the simple act
of conversation may become difficult, whereas touch
and intimacy become more salient ways to relate.
Intimate physical contact can be a way to show love
and caring between two people when loneliness and
isolation threaten, and blanket bans on sexuality have
been said to cause “iatrogenic loneliness.”*>

Touted positive health outcomes correlated with
sexual interactions include improved self-esteem,
cognitive functioning, relationships, mood, and in-
dependence.***® Sexuality has been portrayed as
“central to an individual’s health and well-being.”**
In populations with intellectual disabilities, general
self-determination has also been correlated with hav-
ing higher quality of life.*”

Sexuality among older adults often faces stigma.
Many perceive it to be nonexistent, humorous, or
disgusting.48 Elderly citizens, nevertheless, including
those in care facilities, appear to be more interested
and engaged in sexuality than imagined. The fre-
quency of sex tends to decrease over time, but sexual
interest persists among elderly individuals. In stud-
ies, frequency of sex among senior individuals is var-
iously estimated as more than 25 percent of people
75 years of age having sex at least once a month (with
an average of three times a month),*’ 46% 70- to
80-year-olds having at least one orgasm a month,>°
and many over 70 characterizing sex as moderately to
extremely important.”! Sex is sometimes framed as
important, even in relationships where one partner
has dementia.’* In addition, individuals who are not
sexually active may still want to be.”® Given the large
and expanding population of elderly individuals in
the United States, including those in nursing homes
and those with dementia, there is a significant num-
ber of individuals who remain sexually active and
interested, but may be barred from participating.

Sex among elderly residents in care facilities has
typically been dismissed as a possibility and framed
with expectations of abstinence. In a small observa-
tional study of elderly individuals with dementia in
structured care settings, investigators noted sexual
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interactions between residents.”* The residents’ fam-
ily members were often angry about such interac-
tions, especially with female residents. In a survey of
over 350 nursing home directors, approximately 71
percent identified sexual concerns in their care set-
tings, 58 percent noted resident-with-resident sexual
activity, 60 percent stated there was masturbation,
12 percent required family consent, and 63 percent
had no policies regarding sexual interactions.’

Newer Approaches

Alternate models of addressing sexual consent ca-
pacity in the elderly have been proposed. A hypothet-
ical “cognition-plus” test would include one’s per-
sonal volition and decision-making network of
support for consideration of sexual activity.”® Com-
mittee approaches to balancing potential harm, au-
tonomy, dignity, and sexual expression have also
been proposed,27 as have various formal medical as-
sessment models; factors include safety, social appro-
priateness, the ability to express unwillingness to en-
gage, and legal standards such as the meaningfulness
of sex.

The Hebrew Home at Riverdale care facility has
developed a policy that acknowledges the impor-
tance of emotional and physical intimacy, upholds
sexual choices, and espouses a right to engage in sex-
ual activity.”® It allows those with dementia to con-
sent through words and affirmative actions indicat-
ing desire. The Hebrew Home’s guidelines for
assessing consent consider one’s ability to express
choices, including indications of pleasure, verbal and
nonverbal communication, and mood before and af-
ter sexual contact; appreciation of sexual activity,
including its meaning; personal quality-of-life con-
siderations, including privacy rights, relationship
history, the impact of permanent cognitive impair-
ment, and responsibility to uphold individual
choices.”” Tt also describes decision-making proce-
dures for crimes, sexual abuse, and inappropriate sex-
ual activity. Both the policy and the guidelines are
directly highlighted from the front page of the insti-
tution’s website under a heading that reads “sexual
expression policy.”*® Both best interest and substi-
tuted judgment standards have been proposed for
considering sexual activity in someone deemed inca-
pable of providing express consent.””

In recent years, sexual advance directives have
been proposed and even strongly supported. In a
2016 article,”® Boni-Saenz, stated: “The central

claim of this Article is that the law should recognize
sexual advance directives for people with persistent
acquired incapacity living in long-term care institu-
tions” (Ref. 58, p 4, empbhasis in original). This work
can be referenced for further discussion of sexual ad-
vance directives regarding theories of sexual consent
and a more thorough exploration of parallels in crim-
inal law, fiduciary law, and the law of wills.

End of Life Washington has proposed a dementia/
mental health directive that addresses “preferences
for future intimate relationships for yourself.”>” The
approach documents preferences for continuing and
starting intimate relationships. A thorough and con-
siderate approach, the document touches upon com-
plicated topics such as sexual functioning, decline of
memory, and wishes of partners, as well as moral,
religious, and ethics values (alongside other noninti-
mate preferences regarding treatment, finances, and
pets, among others). Although the document’s pref-
ace states that it has “been reviewed by elder law
attorneys, geriatric care managers, psychologists, and
other experts,” jurisprudence remains unsettled. Fur-
thermore, the document is specific to Washington
state. We support the spirit of End of Life Washing-
ton’s approach from the perspective of forensic psy-
chiatry, but we recommend continued conversation
about potential abuses and negative legal outcomes.

Potential Concerns

This discussion must include thoughtful consid-
eration of potential abuse and vulnerability of the
elderly and the parens patriae obligation of the state
to protect this population. Abuse of the elderly, in-
cluding sexual abuse, is a significant public health
concern.®® Persons can be charged with battery or
rape or both for forcible sexual interactions, or for
statutory rape, if the victim is unable to consent. One
may argue, however, that actions permitted by other
advance directives would constitute criminal or civil
transgressions if not articulated in advance, such as
withholding life support (murder, manslaughter) or
performing invasive medical procedures (assault and
battery).

In addition, it is important to remain vigilant for
the potential of using a sexual advance directive to
support sexual abuse of the elderly. One could imag-
ine repeat encounters of a sexual nature that are dis-
tressing to a person with dementia, sexual acts or
couplings a person may never have envisioned or
wanted, utilization of intimacy for financial exploi-
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tation, and a host of other detrimental outcomes per-
ceived to be supported by an advanced directive.
Checks against abuse could include the possibility for
judicial discharge, not enforcing violations of public
policy, and protected enactment only when the indi-
vidual appears volitional and comfortable without
signs of physical or emotional distress. With no sex-
ual advance directive in place, the usual methods for
determining capacity and protecting vulnerable indi-
viduals would take place.

A separate concern regards hypersexual behavior
in individuals with frontotemporal dementia, behav-
ioral variant (bvFTD).®! This condition may be as-
sociated with increased libido and inappropriate be-
havior, not limited to sex. In a residential care setting,
there is a risk that patients with bvETD could take
advantage of others with cognitive impairment or
that they could exploit the authority of an advance
directive to accommodate their enhanced impulses.
Such an event could lead to serious consequences for
patients and facilities.

Discussion

Sexual interactions among older adults, including
those with neurocognitive disorders, may improve
quality of life and confer unique health and other
benefits. Continued desire may survive cognitive im-
pairment and the ability to consent. A sexual advance
directive is proposed as a hypothetical method to
enhance the quality of life and protect rights of pri-
vacy self-determination for individuals with demen-
tia with a focus on drawing attention to the needs
of this population. Although legal reviews have
sketched out alternative judicial and legislative ap-
proaches to consent in cognitively incapacitated pop-
ulations and medical literature has demonstrated a
need for attention to sexuality in the elderly, this
article considers both, highlighting the role of foren-
sic psychiatrists in fostering discussion of policy and
practice.

There is likely to be a range of reactions to this
idea, given the nature of the topic at hand, including
plenty of negative responses: sex is taboo, elderly in-
dividuals having sex is thought to be distasteful, and
sexual assault is a crime. Cases like Henry Rayhons’
nonetheless ask us to think deeply about potential
ways in which individuals can remain intimate into
old age, perhaps even with dementia. Case law and
statutory precedent exist for the interrelated concepts
of advance directives, informed consent, and a right

to bodily self-determination. However, most legal
thought in these arenas involves health care generally
and end-of-life treatment specifically. Positing that a
sexual advance directive would be helpful for one’s
psychological and physical health, but hedonic plea-
sure also looms large in this equation (but not in
other types of advance directives). Are we willing to
allow individuals to assert their preferences regarding
sensuality into the future? And if not, is there a log-
ical and articulable reason for partitioning this do-
main of life experience? Although the proposal is
hypothetical in nature, the questions and concerns
that it raises are relevant to the lives of many elderly
individuals.

Further collaboration with legal scholars and pol-
icy makers could determine the feasibility and logis-
tics of this approach. Forensic psychiatrists can ex-
plore the possibility of such an instrument and, once
field tested, advocate for a national conversation
about its applicability. In the early phases of creating
an advanced directive tool, forensic psychiatrists
could work with legal scholars to explore the frame-
work for the instrument itself. Whereas attorneys can
make suitable contributions to the language of the
instrument, forensic psychiatrists can operationalize
the specific capacity and the particular nuances sur-
rounding intimacy as a complex behavior and set of
decisions. There would be a need for developing
a formal capacity assessment of sexual behaviors
among the elderly and for associated instruments,
including scales, questionnaires, or advance directive
prototypes. Then forensic psychiatrists could play a
role in educating clinical professionals, including
other psychiatrists, geriatricians, neurologists, and
internists, about how and why the tool might be
useful for their patients. Because of the tendency to
ignore or even degrade the idea of sexuality in the
elderly, implementation would require strong advo-
cates who are knowledgeable about advance direc-
tives, capacity, and mental diseases to answer ques-
tions and anticipate resistance. Forensic psychiatrists
should be knowledgeable about the intersection of
these various topics as the potential for expert opin-
ions is likely to grow. Cases may include criminal
charges for sexual assault, civil liability of nursing
homes for sexual interactions among residents, or
physicians’ standard of care for assessing sexual ca-
pacity in patients. As forensic psychiatrists who speak
the languages of both law and medicine, we can act as
translators between practitioners of both fields.
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