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The authors propose a formal statutory diversion process for offenders with serious mental disor-
ders: expedited diversion to court-ordered treatment (EDCOT). As a civil commitment proceeding
accompanied by dismissal of criminal charges, EDCOT would not entail a waiver of criminal trial
rights and could be invoked even if the defendant lacked trial competence. EDCOT would also be
available to authorize civil hospitalization of offenders who are not immediately able to function suc-
cessfully in the community. These provisions, coupled with mandated compliance with outpatient
treatment and judicial supervision, would enable diversion of many, perhaps most, offenders with se-
rious mental disorders into a treatment system that could provide acute services, discharge plan-
ning, and problem-solving management in the community.
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Over the last 50 years, as the number of public hospi-
tal beds has decreased without offsetting increases in
community services and supports, individuals with
mental disorders increasingly have come to be
arrested, jailed, and punished.1,2 Numerous studies
have documented the large numbers of disordered
individuals who have entered the criminal justice sys-
tem. Steadman and colleagues reported a prevalence
of 14.5 percent of serious disorders (i.e., bipolar,
depressive, and psychotic disorders) among male jail
inmates; among female inmates, the prevalence was
higher at 31 percent.3 A Bureau of Justice Statistics
survey noted significant mental illness in 16.2 per-
cent of state prisoners, 7.4 percent of federal

prisoners, 16.3 percent of jail inmates, and 16.0 per-
cent of those on probation.4 On the basis of these fig-
ures, it has been estimated that more than 800,000
individuals with mental illness are under correctional
control at any given time: an estimated 180,000 state
prisoners, 8,000 federal prisoners, 97,000 jail
inmates, and 547,000 on probation.5

Beginning in the 1990s, diversion programs have
been implemented to reduce the number of arrestees
with serious mental illness who are incarcerated.
Across the United States, the most recent estimates
have reported 560 diversion programs in operation
for arrestees with mental illness who would otherwise
be in jail6 and 350 to 500 mental health courts.2,7,8

Characteristics of mental health courts have been
extensively reviewed.2,9,10 In summary, they are spe-
cialty criminal courts that operate under existing
prosecutorial and judicial authority, typically without
specific governing statutes. Each local mental health
court must be designed, planned, funded, and staffed
by the agreement of various stakeholders, includ-
ing the judiciary, prosecutors, defense bar, and com-
munity providers. In addition, the stakeholders must
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agree on defendants’ clinical and legal eligibility cri-
teria. Defendants’ participation in mental health
courts is voluntary. Therefore, defendants must be
competent to stand trial and agree to the diversion to
mental health court. The legal process either involves
a conditional guilty plea or, in some courts, a pread-
judication suspension of proceedings for the duration
of court-supervised treatment with the expectation
that the charges will be dropped upon successful
completion. Defendants must be functioning suffi-
ciently well to be placed in the community and
receive outpatient services. As the cited figures indi-
cate, diversion programs have not been broadly
implemented, and these innovations have had little
aggregate national impact on the increasing flow of
mentally disordered individuals entering the criminal
justice system. Clearly there is room for new
approaches.

We propose a new form of diversion designed to
expedite the treatment of many offenders with seri-
ous mental illness early in the process of criminal
justice involvement. This new form of civil commit-
ment is termed expedited diversion to court-ordered
treatment (EDCOT). EDCOT differs in fundamen-
tal ways from most current diversion efforts that typi-
cally are one-off programs designed to fit within the
existing framework of the criminal process and typi-
cally depend on informal partnerships and locally
available resources.11 EDCOT entails formal termi-
nation of the criminal process in favor of a formal
civil commitment governed by a specific statute pre-
scribing criteria and procedures, with an accompany-
ing funding appropriation.

EDCOT is designed to be a rapid path into
needed treatment for offenders with serious mental
disorders, including both inpatient and outpatient
services as warranted. In cases involving acutely ill
defendants who lack decisional capacity, an
EDCOT commitment would not require the
defendant’s consent, and the delays and costs asso-
ciated with determination and restoration of com-
petence to stand trial in criminal cases would be
avoided. Further, because inpatient treatment
options would be available, EDCOT would apply
to many defendants with serious disorders who are
not eligible for entry into currently available div-
ersion programs and, all too often, become
enmeshed in a misshapen process for restoring trial
competence.

We hasten to add, however, that EDCOT would
also provide an efficient pathway for formal diversion
of presumed competent defendants to the civil sys-
tem when the prosecution and defense agree to do
so. We expect that a formal EDCOT commitment,
accompanied by dismissal of the criminal charges,
would be attractive to both sides in many cases
involving defendants with serious mental illness.
Implementation of EDCOT would require enact-

ment of a new civil commitment statute with state-
wide application. As a result, there would be
substantial standardization across court programs,
legislative policy affirmation by and support from the
state mental health agency, and over time redirection
of state resources (e.g., the provision of beds and
related treatment funds). In contrast, current diver-
sion programs vary widely with respect to the clinical
characteristics and diagnoses eligible, the seriousness
of criminal charges targeted, the length and degree of
court oversight, the treatment and social services pro-
vided, and the goals of diversion.10,12 As a result of
the bottom-up development of diversion programs,
they are difficult to implement, may not survive the
loss of key personnel or program champions, and
may fail due to unstable funding.
It is our hope that EDCOT will be used to chan-

nel a large proportion of offenders with serious
mental illness into a treatment-oriented system
within weeks after arrest. Admittedly, such expe-
dited decision-making will require fundamental
changes in the rhythm of the criminal process, but
the current practice is rife with inefficiencies, point-
less proceedings, and “procedural minuets” (Ref.
13, p 605). Perhaps these frustrations can convince
all of the participants and stakeholders that making
a definitive decision early in the process is in every-
one’s interest. The relevant inquiries are if an
EDCOT commitment serves the interests of the de-
fendant and if it serves the interests of society better
than criminal prosecution.
Our aim is to encourage this conversation. We

note that EDCOT, as described in this article, is a
preliminary proposal intended to stimulate further
discussion; it is not intended to be a finished
product.
Implementation of EDCOT will require the allo-

cation of significant resources for the care and man-
agement of committed offenders. The costs of these
new services would eventually be offset by the elimi-
nation of expenditures required for processing

Expedited Diversion of Defendants to Court-Ordered Treatment

518 The Journal of the American Academy of Psychiatry and the Law



defendants with serious mental illness within the
criminal justice and forensic mental health systems.
We begin with a review of these systems and their
costs. We then present the proposed objectives and
procedures for EDCOT, which would reduce these
costs and improve the care and management of
offenders with serious mental disorders.

Mentally Disordered Defendants

Criminal Courts and the Forensic System

Following arrest, mentally ill offenders enter a lab-
yrinthine criminal process. Many will enter the for-
ensic mental health system, which leads to long
delays in adjudication of cases. These delays add legal
costs and substantial expenditures for specialized
assessments and, often, hospitalizations.

To proceed to adjudication, all defendants must
be competent to stand trial (CST). Bonnie,14 citing
legal authority and precedent,15–17 summarized it
this way:

The proposition that a defendant’s incompetence bars
adjudication is deeply rooted in the common law, has
been constitutionalized by the U.S. Supreme Court, and is
taken as axiomatic in the administration of criminal jus-
tice. The Supreme Court has adopted prophylactic proce-
dural requirements to induce trial judges to order mental
evaluations, and to hold hearings, whenever significant
doubts are raised regarding a defendant’s mental compe-
tence. In addition, a defense attorney’s failure to seek a
mental evaluation in doubtful cases is likely to invalidate
any resulting conviction. These rules are designed to ac-
complish the dual purposes of assuring a fair adjudication
and of preserving finality by having all doubts regarding
the defendant’s mental condition raised and resolved as
early in the process as possible (Ref. 14, p 291).

The forensic system has evolved in response to
these constitutional demands, which are explicitly
and fundamentally related to the processing of
defendants in the criminal justice system, not to serv-
ing the treatment needs of disordered defendants.
The forensic system involves initial assessments of
CST to identify those who are incompetent to stand
trial so they can be ordered to receive treatment
designed to restore competence. Published estimates
of the annual number of competence evaluations
range from 19,000 to 60,000,18,19 but these estimates
have uncertain grounding. The true figure of CST
evaluations performed annually is likely much
higher. Historically, defendants were committed to
state hospitals (often high-security, specialized foren-
sic facilities) for inpatient assessments of CST.20 The

trend in recent decades, however, has been to per-
form evaluations on an outpatient basis, and 19 states
now conduct most of their evaluations in the com-
munity, although this usually means in the local jail
because the defendants typically remain in custody.
Some states have reported an increasing demand for
inpatient evaluations.20

The annual cost of jail-based CST evaluations has
been estimated to be $50 million.21 This is likely an
underestimate because it is based on only 20,000
evaluations per year, and the projected costs were
based solely on jail expenses. This figure does not
include payments to evaluators, which have been
reported to range from $300 to $3,000 per case in
the public sector.20 If one assumes an average pay-
ment of $1,000 per case, this adds $20 million to the
aggregate annual costs of jail-based evaluations.
Expenditures on inpatient evaluations are more

readily quantified. The Substance Abuse and Mental
Health Services Administration’s data from 2014
indicated an average census of 3,375 mentally disor-
dered defendants hospitalized for pretrial evaluations
in 30 states. Assuming an average hospitalization for
CST assessment lasts 30 to 60days, this would indi-
cate that 20,000 to 40,000 CST evaluations are per-
formed each year in those states on an inpatient
basis. On the basis of bed occupancy, the cost of pre-
trial CST evaluations in state facilities is more than
$1 billion per year.22 These figures for jail-based and
state hospital-based evaluations do not include the
costs of attorney time, court personnel, clerical staff,
or transportation.
Many defendants who are found to be incompe-

tent to stand trial are committed to state hospitals for
restoration. The rate of incompetent to stand trial
determinations among CST referrals varies, with
reported ranges of 7 percent to 70 percent and a
mean of 27.5 percent.23 In 2014, states reported an
average census of 4,562 individuals hospitalized for
restoration at an annual cost of $1.36 billion.22 This
estimate does not include the federal criminal
system.
The CST system has continued to grow at a

breathtaking rate. Wisconsin reported an increase of
34.8 percent in restoration commitments between
2011 and 2013; Hawaii, 35.8 percent between 2005
and 2009; Washington, 73 percent between 2010
and 2014; Los Angeles County, 48 percent between
2014 and 2015; and Oregon, 129 percent between
2012 and 2017.21 In some jurisdictions, waiting
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times for a CST evaluation may exceed a year, and
adverse clinical outcomes mount as mentally ill
inmates languish in jail.21 Many states have been
sued to provide services in a timelier fashion.

Treatment Limitations

Society devotes substantial resources to this foren-
sic scheme to protect the integrity of the adjudication
process. The outcomes, however, indicate scant ben-
efits to mentally disordered offenders themselves.
Assessments are dedicated to specialized evaluations
of defendants’ capacities to assist their attorney and
to understand the adjudication process. In the event
of hospitalization for restoration, treatment is largely
limited to pharmacotherapy and to educational pro-
grams targeted to address gaps in knowledge about
the legal process. The endpoint of forensic treatment
and hospitalization is reached once a defendant
achieves a minimal level of assessed competence.
Practices vary across jurisdictions, but often the goals
of typical civil hospitalization (i.e., achieving dis-
charge readiness and arranging services to enable
functioning in the community) are not pursued.
Because these individuals are forensic patients, they
“disappear” from community mental health
services.24

The bottom line for present purposes is that the
resources spent on competence assessment of seri-
ously mentally disordered defendants make very little
contribution to their well-being. They are not
assessed for their needs with respect to discharge and
transition planning for treatment, housing, transpor-
tation, or federal entitlements, and no plans are
made for successful reentry into the community.
This programmatic estrangement from integrated
treatment is also physical. In most jurisdictions, for-
ensic patients are cared for in specialized hospitals or
on specialized wards where they have no contact
with treatment systems (in-reach and out-reach pro-
grams) or supportive services that civil patients
receive.24

The separation of the competence assessment pro-
cess from the treatment needs of mentally disordered
offenders is worsening. As the numbers of defendants
with mental disorders have increased, the demand
for CST evaluations and restoration services has also
increased.5 Many state forensic systems are in crisis.
These systems have long waitlists for inpatient evalu-
ations and restoration. About one-third of states have
implemented jail restoration programs, which may

help reduce unnecessary hospitalizations but also fur-
ther attenuate the connection of disordered defend-
ants to the public mental health system and their
treatment resources.21,25

Ultimately, most disordered defendants will be
returned to court for adjudication of charges. If con-
victed, defendants charged with lesser offenses will
often be released for time served, with many defend-
ants spending far more time involved in the forensic
system than they would have spent in jail had the
question of competency never been raised. As a
result, most will be released with inadequate plan-
ning for their outpatient treatment needs or the pro-
vision of community supports. Florida, for example,
spends more than $50 million annually restoring
competence to defendants charged with nonviolent
crimes who never spend a day in prison; many are
released who have no housing, no means of support,
and insufficient medication to span the time to an
appointment.26 Current policies governing compe-
tence assessment and restoration need reform; resour-
ces should be reallocated to the comprehensive care
and treatment of offenders with serious mental
disorders.

EDCOT Objectives

Against the backdrop of this disturbing portrait of
pretrial competence assessment in the United States,
we propose EDCOT, a new form of civil commit-
ment designed to expedite the diversion of many
offenders with mental disorders from the criminal
process and into a civil pathway of mandated treat-
ment. If the parties are motivated to make decisions
promptly, EDCOT orders could be issued within
weeks following arrest in many uncomplicated cases.
Because the criminal charges would be dropped,
EDCOT would not entail the delays and inefficiencies
inevitably associated with competence assessment and
restoration orders. In an earlier publication,11 we pre-
sented a tentative sketch of EDCOT.We elaborate on
these requirements below.
The fundamental goal of EDCOT is therapeutic.

The commitment is a variation of ordinary civil com-
mitment governed by the principles enunciated in
O’Connor v. Donaldson 27 and Addington v. Texas 28.
When EDCOT varies from ordinary civil commit-
ment, the difference lies in its role as a formal diver-
sion from the criminal process. The origins of the
commitment in criminal prosecution highlight the
complementary role of the police power in what is
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envisioned primarily as a therapeutic process rooted
in the parens patriae authority of the state. The com-
mitment criteria, including proof of criminal con-
duct and the contributory influence of mental illness,
specifically take account of the ways in which
respondents’ behaviors affect public peace and secu-
rity as well as their own well-being.

The features of contemporary civil commitment
that are most germane to EDCOT commitments are
those that entail mandatory outpatient treatment
designed to reduce the risk of further deterioration,
instability, or distress if the respondent remains
untreated. One area where EDCOT is meant to be
more aggressive and protective than ordinary civil
commitment is in authorizing intensive intervention,
including confinement, in response to noncompli-
ance or other indicators of instability and possible
relapse. Still, EDCOT is not envisioned as a risk-
averse, incapacitative form of commitment analogous
to commitment of persons acquitted by reason of
insanity. For this reason, EDCOT commitment is
not intended for use in the typical case involving a
person charged with a serious violent offense such as
murder or armed robbery.

In sum, EDCOT commitments focus on a sub-
group of seriously mentally ill arrestees whose harm-
ful or alarming criminal conduct is found by a court
to be sufficiently related to a serious illness that they
are likely to continue to offend in the absence of
aggressive treatment interventions and social sup-
ports addressing criminogenic factors. In some cases,
short-term safety risks associated with the individu-
al’s mental illness may independently justify ordinary
civil commitment in a safe setting, but EDCOT is
intended to apply more broadly and to include lon-
ger-term risk. Cases suitable for EDCOT are those
in which significant criminal behavior associated
with the illness justifies an intensive array of manda-
tory interventions designed to stabilize the individu-
al’s functioning and prevent future deterioration and
recidivism. In our view, the longer-term risk associ-
ated with a deteriorating course of illness fully satis-
fies the accepted constitutional grounds for
preventive intervention under contemporary manda-
tory outpatient treatment statutes.

EDCOT strikes a somewhat different balance of
liberty and restraint than do the two primary civil
models. On the one hand, EDCOT treatment and
management would place a stronger emphasis on
public order and prevention of future deterioration

than the traditional civil commitment model.
Similarly, EDCOT could feature more intense out-
patient monitoring and quicker responses to non-
compliance after hospital release than under ordinary
civil commitments, thereby placing a greater empha-
sis on maintaining compliance with treatment. On
the other hand, EDCOT would be more therapeuti-
cally oriented, and categorically less restrictive, than
the typically risk-averse not guilty by reason of insan-
ity management systems that usually err decisively in
the direction of confinement and public protection.
EDCOT is designed to embody a problem-solving

approach to management with the goal of supporting
committed individuals so that they can function
appropriately in the community. A strong emphasis
would be placed on identifying stressors and triggers
of problematic community behavior. Discharge plan-
ning, supervised treatment, and ongoing problem-
solving are important features of EDCOT.
Unlike most diversion programs currently in

place, this new pathway would represent a formal
diversion from the criminal process. If it works as we
intend, it will involve the formal termination of
criminal proceedings, not a conditional disposition
under which the charges could be resurrected as a
result of noncompliance. Therefore, in the event of
noncompliance, the consequences would involve
problem-solving interventions, including short-term
detention (including hospitalization if clinically indi-
cated), but not criminal sanctions or punitive
restraint.

EDCOT Process

EDCOT would be available procedurally upon a
petition by the prosecution, although we expect that
it would be a consensual disposition in most cases
involving less serious offenses. Unless the necessary
findings are stipulated, a formal hearing would be
held at which the prosecution would be required to
prove the commitment criteria summarized below.
Upon commitment, criminal charges would be
dropped. The prosecution would be entitled to file
new criminal charges, however, in the event of reof-
fending by the patient during the period of the
EDCOT commitment order.
Unlike current forms of diversion, EDCOT

would provide inpatient and outpatient treatment
options, applied on an individualized basis according
to clinical criteria. The availability of inpatient com-
mitment will facilitate expedited transfer of seriously
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disordered inmates out of the jail setting. Outpatient
treatment would have similarities with mandatory
outpatient treatment currently available in many
states. As indicated above, in the event of deteriora-
tion or a violation of specific terms of the commit-
ment order, the individual would be subject to a
detention order (and possible hospitalization) to
allow for reassessment and treatment planning.

Our expectation is that, under EDCOT, many of
the seriously mentally offenders now in jail would be
diverted from the criminal process and into treat-
ment rather than continuing in the criminal justice
system to adjudication and incarceration.

In cases involving defendants whose competence
to stand trial is in doubt, the decision to invoke this
pathway ideally would be made early in the criminal
proceedings, so that most mentally ill offenders
would not enter the costly CST system and, there-
fore, would not be found incompetent to stand trial
and committed for restoration. Instead, an EDCOT
commitment hearing would be held without delay or
negotiation and (as with an ordinary commitment
hearing) without the need for the respondent’s con-
sent. (We anticipate that defense attorneys would
support or accede to commitment in such cases,
although the question requires further study.) Upon
proof of the commitment criteria by clear and con-
vincing evidence, the respondent would be commit-
ted, and the criminal charges would be dismissed.

We also envision a separate consensual process
involving defendants whose competence to stand
trial is not in doubt. For example, the prosecution
and defense could stipulate that the EDCOT civil
commitment criteria are met in an agreement analo-
gous to those negotiated in traditional diversion pro-
grams. Upon issuance of the order, the criminal
charges would be dismissed. Alternatively, the court
could hold a hearing sua sponte on the matter and
enter the order after making the necessary findings.
Either way, we anticipate that consensual EDCOT
orders would displace leveraged mental health court
guilty pleas in many cases.

Initiating a Commitment

A request for an assessment of a detainee’s eligibil-
ity for EDCOT commitment may be made by the
prosecutor or by the court. A request for a CST eval-
uation (by either party or the court) would ordinarily
be expected to trigger judicial consideration of the

appropriateness of an assessment for eligibility for
EDCOT commitment as an alternative course.
The mental health assessment required for com-

mitment would be performed by the state depart-
ment of mental health or its designee. These
evaluations may be performed on an outpatient basis,
including in jails and other detention facilities, or
may be done at an appropriate designated inpatient
facility. The length of commitment for evaluation
should be short (e.g., no more than 30days).
The initial mental health assessment would

include determination of the presence of a mental
disorder as well as a summary of past problematic
behavior, including offending. In addition, the eval-
uator would provide an individualized assessment of
risks and triggers for criminal behavior and other fac-
tors likely to affect the defendant’s social adjustment.
The treatment plan would address how the identified
triggers and precipitants to problematic behavior
would be addressed. The assessment would be based
on mental health records and historical information
provided by the court, the prosecutor, and the
defense attorney.

Commitment Hearing

The commitment would be under the authority of
the court with jurisdiction over the criminal case.
EDCOT proceedings would follow current commit-
ment requirements: right to notice, right to counsel,
right to a hearing, proof by clear and convincing evi-
dence, and the right to appeal, for example.

Commitment Criteria

The predicates for commitment would be a seri-
ous mental disorder as defined by state law for tradi-
tional civil commitment as well as proof by clear and
convincing evidence that the person engaged in crim-
inal conduct; the conduct was clinically related to a
serious mental illness; there is a significant likelihood
of future offending in the absence of treatment inter-
ventions; and there is a reasonable likelihood, based
on expert evidence, that mental health treatment and
accompanying community interventions and services
will reduce the risk of reoffending.
This set of clinically grounded criteria should not

be confused with the legal criteria associated with the
insanity defense (e.g., substantially impaired capacity
to appreciate the wrongfulness of the conduct or to
conform the conduct to the requirements of the
law).
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Case example: Mr. Jones is a 25-year-old homeless
man with a long history of chronic mental illness. He
was arrested after he confronted an elderly couple on
the street, yelled racial epithets, and punched a pass-
erby who intervened. He is well known to the police
and has been arrested more than two dozen times for
disruptive and assaultive behavior. In some instances,
charges have been dropped. When they have not, he
has cycled through the CST and restoration system
and been released for time served after restoration.
Released from court, he has never had discharge plans
other than being given a list of local public clinics
where he might seek treatment. Outside jail and the
forensic system, he has not received any mental health
treatment or services. EDCOT provides a legal mech-
anism for the extended period of assertive outpatient
treatment, social support, and oversight that he needs.

While extended discussion of the criteria would
exceed the scope and ambition of this article, two
points should be noted in passing. First, the criteria
refer to occurrence of “criminal conduct.” Technically,
it is possible that the defendant who committed the
actus reus of the offense lacked the mens rea because of
mental illness or was not criminally responsible. Our
present inclination is to say that the EDCOT statute
should make it clear that such a person is committable
under EDCOT. Second, a finding of dangerousness is
not required under EDCOT; instead, the formal ther-
apeutic intervention is warranted by any criminal
behavior that breaches the peace or arouses public
alarm, including (but not limited to) threatening or
assaultive behavior.

Commitment Order

The EDCOT commitment order would identify
the required services as well as designated providers
and would specify classes of medication needed, as
identified in the mental health assessment. The order
would include clinically indicated inpatient and out-
patient treatment and, as necessary, assertive commu-
nity treatment, residential services, day treatment,
and other community services or supports. The order
would include estimates of the anticipated length of
mandated treatment. The order also would indicate
the treatment and service needs likely to be required
following the termination of the commitment.

Judicial Monitoring

The court would review and approve the treat-
ment plan, would monitor the implementation of

mandated services specified in the order, and, if nec-
essary, take steps to assure compliance and continuity
of court-ordered care. We expect the EDCOT stat-
ute to authorize short-term custodial orders in the
event of material noncompliance to provide an op-
portunity for assessment and intervention (as well as
a deterrent to noncompliance). An appropriate per-
son in the public mental health system would be des-
ignated to make periodic reports to the court
regarding compliance with the order and any prob-
lems that may arise that jeopardize continuity of care
or public safety.
In some jurisdictions, commitment to established

mandatory outpatient treatment programs may be
appropriate for individuals facing misdemeanor
charges, if they are clinically indicated and provide
sufficient oversight. A status hearing would be held
periodically, but no less than once every six months,
and the care and progress of the committed person
would be thoroughly reviewed.

Length of Commitment

The order would be indeterminate in length up to
a statutory ceiling (i.e., the typical arrangement for
mandatory outpatient treatment orders under tradi-
tional civil commitment), although the ceiling on
EDCOT commitment would be tied to the serious-
ness of the offense. Ideally, courts should make individ-
ualized judgments about the length of commitment on
the basis of the committed person’s therapeutic pro-
gress, the degree of their stability in the community,
and other evidence of successful transition. There is
evidence that mandatory outpatient treatment is most
likely to be successful when sustained over periods of
18months.29,30 Of course, individuals may have differ-
ing needs; those with comorbid illnesses or other com-
plicating social factors may need to be committed for a
more extended period of mandatory care.
State legislatures will make different judgments

regarding the proper balance of public safety and the
liberty interests of offenders when setting the statu-
tory limits for EDCOT commitments. The serious-
ness of the criminal conduct on which the order is
predicated should play a role in determining the
involuntary treatment period. We believe that the
correct approach is to establish upper limits on
the maximum period of EDCOT commitment on
the basis of the underlying predicate offense. For
misdemeanor offenses, the maximum period of man-
dated treatment should be one year. For those with
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an underlying nonviolent felony charge, a period of
three years should be appropriate in most circum-
stances and should be sufficient to bring prosecutors
on board. For more serious felonies, a ceiling of five
years may strike an acceptable balance. In any case,
the length of commitment should not extend beyond
the period of the maximum sentence the committed
person would have received if convicted of the
charged criminal behavior.

The commitment period would be terminated if
there were a judicial determination that the individ-
ual is no longer in need of supervision for public
safety reasons or is no longer in need of treatment.
Conversely, the three traditional commitment path-
ways (ordinary civil commitment, CST commitment,
and not guilty by reason of insanity commitment)
would remain available if the intermediate pathway
outlined in this article is not a good fit for a particular
case.

Summary of EDCOT

The proposed EDCOT commitment law borrows
familiar elements from contemporary civil commit-
ment models, particularly those that concentrate on
mandatory outpatient treatment. Although it is
expected to be somewhat more restrictive than ordi-
nary commitment laws, EDCOT commitment is
driven primarily by therapeutic considerations and
bears no resemblance to not guilty by reason of insan-
ity commitment statutes and sex offender commit-
ment laws that prioritize incapacitative considerations.

Adoption of this model does not preclude contin-
ued use of other local programmatic innovations,
such as mental health courts and other diversion pro-
grams. Nonetheless, EDCOT commitment, as we
have envisioned it in this article, differs in important
ways from those valuable initiatives. As a commit-
ment law, it provides a new path to involuntary treat-
ment and would be applicable state-wide. State
mental health agencies would, by necessity, be
involved in making public inpatient beds available,
likely those redeployed from CST restoration use. In
addition, state agencies’ resources would be needed
to designate qualified examiners, provide training,
and implement policies and procedures.

EDCOT would not be restricted to higher-func-
tioning offenders who are capable of decision-mak-
ing regarding adjudication and are ready for
community placement. EDCOT can be applied to
offenders with serious, current mental disorders with

significant, active symptoms of mental illness, as well
as those in need of drug or alcohol detoxification
prior to treatment of primary psychiatric disorders.

Conclusion

It is time for the criminal justice system and public
mental health agencies to rationalize the nation’s
approach to the care and management of individuals
with serious mental illnesses who become involved in
the criminal justice system. Under our proposal, a
substantial proportion of such defendants would be
diverted formally to a new form of civil commitment
early in the criminal process and would thereafter
receive care and be managed in treatment systems
operated by state and community mental health
authorities. These individuals would not be relegated
to jails or prisons with uncertain prospects for care
and the risks of victimization.
Our state and local mental health agencies would

be able to reduce their outsized resource allocations
to nonclinical responsibilities related to the CST sys-
tem. Beds currently allocated to restoration of CST
could be repurposed to core treatment functions. In
addition, the costs of the new pathway of commit-
ment would be offset by the elimination of criminal
justice and forensic mental health expenditures.
Assuming half of seriously mentally ill offenders were
to follow this new pathway, the savings to the crimi-
nal justice system alone would be about $15 bil-
lion.31 The new pathway would also save the public
mental health system substantial sums. State forensic
mental health divisions have become unsustainably
enlarged to serve the interests of criminal adjudica-
tion. In 2014, the states spent nearly $9 billion for all
inpatient services, of which $4.1 billion was spent for
inpatient forensic services, 43.7 percent of the total.22

This percentage has steadily grown over the years,
increasing from 25.7 percent in fiscal year 2001 to
36.4 percent in fiscal year 2008.22 Substantial reduc-
tion in the costs devoted to the CST process would
free billions of dollars a year that could be targeted
for treatment.

References

1. Hoge SK. Providing transition and outpatient services to the
mentally ill released from correctional institutions. In Greifinger
RB, editor. Public Health Behind Bars: From Prisons to
Communities, Second Edition. New York: Springer-Verlag; in
press

2. Rotter M, Barber-Rioja V. Diversion programs and alternatives to
incarceration. In Trestman RL, Appelbaum KL, Metzner JL,

Expedited Diversion of Defendants to Court-Ordered Treatment

524 The Journal of the American Academy of Psychiatry and the Law



editors. Oxford Textbook of Correctional Psychiatry. New York:
Oxford University Press; 2015. p. 107–11

3. Steadman HJ, Osher FC, Robbins PC, et al. Prevalence of serious
mental illness among jail inmates. Psychiatr Serv. 2009; 60:761–5

4. Ditton PM. Mental health and treatment of inmates and
probationers. Bureau of Justice Statistics Special Report, NCJ
174463. Washington, DC: U.S. Department of Justice, 1999

5. Hoge SK, Buchanan AW, Kovasznay BM, et al. Task Force
Reports: Outpatient services for the mentally ill involved in the
criminal justice system. American Psychiatric Association
[Internet]; 2009. Available from: https://www.psychiatry.org/
psychiatrists/search-directories-databases/library-and-archive/task-
force-reports. Accessed June 13, 2020

6. Case B, Steadman HJ, Dupuis SA, et al. Who succeeds in jail
diversion programs for persons with mental illness? A multi-site
study. Behav Sci & L. 2009; 27:661–74

7. Goodale G, Callahan L, Steadman HJ. What can we say about
mental health courts today? Psychiatr Serv. 2013; 64:298–300

8. Substance Abuse and Mental Health Services Administration.
GAINS Center Adult Mental Health Treatment Court Locator.
Available from: https://www.samhsa.gov/gains-center/mental-
health-treatment-court-locator/adults. Accessed June 13, 2020

9. Redlich AD, Steadman HJ, Monahan J, et al. Patterns of practice
in mental health courts: A national survey. Law & Hum Behav.
2006; 30:347–62

10. Thompson M, Osher F, Tomasini-Joshi D. Improving responses
to people with mental illnesses: The essential elements of a mental
health court. Council of State Governments Justice Center
[Internet]; 2008. Available from: https://csgjusticecenter.org/wp-
content/uploads/2020/02/mhc-essential-elements.pdf. Accessed
May 31, 2021

11. Hoge SK, Bonnie RJ. A new commitment pathway for offenders
with serious mental illness: Expedited diversion to court-ordered
treatment. Psychiatr Serv. 2020; 72;969–971

12. Bureau of Justice Assistance. Mental health courts program:
Overview [Internet]; 2020. Available from: https://bja.ojp.gov/
program/mental-health-courts-program/overview. Accessed April
1, 2020

13. Parham v. J.R., 442 U.S. 584 (1979)
14. Bonnie RJ. The competence of criminal defendants: A theoretical

reformulation. Behav Sci & L. 1992; 10:291–316
15. Blackstone W. Commentaries, Ninth Edition. London; 1783. p

395
16. Pate v. Robinson, 383 U.S. 375 (1966)
17. Drope v. Missouri, 420 U.S. 162 (1975)
18. Wall BW, Ash P, Keram E, et al. AAPL practice resource for the

forensic psychiatric evaluation of competence to stand trial. J Am
Acad Psychiatry Law. 2018 Sept; 46(3):S4–S79

19. Morris NP, McNiel DE, Binder RL. Estimating annual numbers
of competency to stand trial evaluations across the United States. J
Am Acad Psychiatry Law. 2021 Dec; 49(4): 530–39

20. Fitch WL. Forensic mental health services in the United States:
2014. National Association of State Mental Health Program
Directors [Internet]; 2014. Available from: https://www.nasmhpd.
org/sites/default/files/Assessment%203%20-%20Updated%
20Forensic%20Mental%20Health%20Services.pdf. Accessed
December 1, 2019

21. Gowensmith WN. Resolution or resignation: The role of forensic
mental health professionals amidst the competency services crisis.
Psychol Pub Pol’y & L. 2019; 25:1–14

22. Substance and Mental Health Services Administration. Funding
and Characteristics of Single State Agencies for Substance Abuse
Services and State Mental Health Agencies, 2015. HHS Pub. No.
SMA-17-5029. Rockville, MD: Substance and Mental Health
Services Administration; 2017

23. Pirelli G, Gottdiener WH, Zapf PA. A meta-analytic review of
competency to stand trial research. Psychol Pub Pol’y & L. 2011;
17:1–53

24. Pinals DA, Callahan L. Evaluation and restoration of competence
to stand trial: Intercepting the forensic system using the sequential
intercept model. Psychiatr Serv. 2020; 71:698–705

25. Gowensmith WN, Frost LE, Speelman DW, et al. Lookin’ for
beds in all the wrong places: Outpatient competency restoration as
a promising approach to modern challenges. Psychol Pub Pol’y &
L. 2016; 22:293–305

26. Braga M, Cormier A, Anton LL. Florida spends millions making
sure mentally ill go to court—and gets nothing for it. Tampa Bay
Times/Herald Tribune [Internet]. 2015 Dec 18. Available from:
http://projects.heraldtribune.com/florida-mental-health-hospitals/
competency/. Accessed March 3, 2020

27. O’Connor v. Donaldson, 422 U.S. 563 (1975)
28. Addington v. Texas, 441 U.S. 418 (1979)
29. Swartz MS, Swanson JW, Wagner HR, et al. Can involuntary

outpatient commitment reduce hospital recidivism? Findings from
a randomized trial with severely mentally ill individuals. Am J
Psychiatry. 1999; 156:1968–75

30. New York State Assisted Outpatient Treatment Evaluation
[Internet]; 2009. Available from: http://www.omh.ny.gov/
omhweb/resources/publications/aot_program_evaluation/. Accessed
December 12, 2019

31. Wagner P, Rabuy B. Following the money of mass incarceration.
Prison Policy Organization [Internet]. 2017 Jan 25. Available from:
https://www.prisonpolicy.org/reports/money.html. Accessed April
26, 2020

Hoge and Bonnie

Volume 49, Number 4, 2021 525

https://www.psychiatry.org/psychiatrists/search-directories-databases/library-and-archive/task-force-reports
https://www.psychiatry.org/psychiatrists/search-directories-databases/library-and-archive/task-force-reports
https://www.psychiatry.org/psychiatrists/search-directories-databases/library-and-archive/task-force-reports
https://www.samhsa.gov/gains-center/mental-health-treatment-court-locator/adults
https://www.samhsa.gov/gains-center/mental-health-treatment-court-locator/adults
https://csgjusticecenter.org/wp-content/uploads/2020/02/mhc-essential-elements.pdf
https://csgjusticecenter.org/wp-content/uploads/2020/02/mhc-essential-elements.pdf
https://bja.ojp.gov/program/mental-health-courts-program/overview
https://bja.ojp.gov/program/mental-health-courts-program/overview
https://www.nasmhpd.org/sites/default/files/Assessment%203%20-%20Updated%20Forensic%20Mental%20Health%20Services.pdf
https://www.nasmhpd.org/sites/default/files/Assessment%203%20-%20Updated%20Forensic%20Mental%20Health%20Services.pdf
https://www.nasmhpd.org/sites/default/files/Assessment%203%20-%20Updated%20Forensic%20Mental%20Health%20Services.pdf
http://projects.heraldtribune.com/florida-mental-health-hospitals/competency/
http://projects.heraldtribune.com/florida-mental-health-hospitals/competency/
http://www.omh.ny.gov/omhweb/resources/publications/aot_program_evaluation/
http://www.omh.ny.gov/omhweb/resources/publications/aot_program_evaluation/
https://www.prisonpolicy.org/reports/money.html

