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Alcohol use is common in cases of sexual assault. These cases raise significant questions about a vic-
tim’s capacity to consent to sexual intercourse. In many United States jurisdictions, intoxicated vic-
tims may be considered mentally incapacitated only if they have been administered alcohol or other
substances involuntarily. A recent Minnesota Supreme Court case illustrated why reform is neces-
sary in this area of criminal sexual conduct law. We present this case and the results of a review of
felony criminal sexual conduct laws in the fifty states of the United States and the District of
Columbia. We find that nearly half of the jurisdictions surveyed require that a victim must be invol-
untarily intoxicated to be considered incapacitated or impaired. We draw on Minnesota’s experi-
ence with legislative reform of its sexual assault laws as well as judicially mediated reform
mechanisms to present a roadmap for overcoming this voluntary intoxication caveat. Finally, we dis-
cuss the implications of these laws for victims of sexual assault and for the practice of forensic psy-

chiatry in cases of criminal sexual conduct involving victim intoxication.
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Sexual assaults constitute a significant proportion of
the violent crimes committed in the United States
each year. According to the Bureau of Justice
Statistics, there were over 300,000 reported cases of
sexual assault in the United States in 2020;' hun-
dreds of thousands of additional incidents occur but
are not reported.” Research consistently demon-
strates that either the victim, the perpetrator, or
both had consumed alcohol in at least 50 percent of
all sexual assaults.>” This number has been found to
be as high as 72 percent among college students.®
This article focuses on sexual assault cases involving
victim intoxication.
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Despite their prevalence, sexual assaults are vastly
under-reported for a variety of reasons; one main rea-
son being that victims who were intoxicated at the
time of the assault perceive that they will be blamed,
either explicitly or implicitly, for the assault.”™'° Of
all reported sexual assaults, only 10 to 35 percent
lead to an arrest.'™"* Compared with victims who
were sober at the time of an assault, sexual assault vic-
tims who were intoxicated are less likely to report the
offense to the police and charges are less likely to be
brought against the assailant.”*™'* Victims who are
under the influence of substances may have impaired
or incomplete memory of the events surrounding the
assault;® however, law enforcement officers as well as
jurors and lawyers may overestimate the extent that
alcohol affects the accuracy of victim testimony'*~'
with potentially devastating consequences for victims
seeking justice. Studies have shown that sexual assault
cases are more likely to be dropped prior to trial and
are less likely to be investigated or prosecuted when
the victim used alcohol or drugs.'”"®
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Independent of legal outcomes, victims of sexual
assault experience a variety of serious physical and
psychological consequences. In the acute period fol-
lowing an assault, victims are at risk of physical and
mental health problems.'”*° In the long term, there
is an increased risk of the development of psychiatric
illnesses and substance use disorders.>*” Sexual assault
has been associated with increased risk for anxiety dis-
orders, depressive disorders, eating disorders, post-
traumatic stress disorder, and suicidal ideation.>?!
For victims who pursue legal action, psychological
trauma may be compounded by trial participation
and the cross-examination process.

Given the high prevalence of recreational alcohol
and substance use in these cases, most sexual assault
laws are written to address the role of alcohol and other
intoxicating substances. In most jurisdictions the crimi-
nalization of sexual assault hinges on lack of consent.**
Accordingly, jurisdictions must stipulate under what
circumstances an individual can or cannot give consent
to sexual contact. Laws in Minnesota provide a repre-
sentative example: the state’s definition of criminal sex-
ual conduct specifies three conditions under which a
complainant cannot legally consent to sexual contact:
mentally impaired, physically helpless, or mentally
incapacitated.”** Up until 2021, the legislative defini-
tion of “mentally incapacitated” only included intoxi-
cation caused by the involuntary administration of a
substance to a complainant. That is, in cases in which
a victim had voluntarily consumed alcohol, the victim
would not be considered mentally incapacitated under
the statute.”® This distinction leads to a statutory ca-
veat, sometimes termed the voluntary intoxication
loophole,25 in which an assailant cannot be convicted
of criminal sexual conduct in the fourth degree or
greater if the victim was too intoxicated to provide con-
sent but consumed alcohol or other drugs voluntarily.

In this analysis and commentary, we first summarize
a recent Minnesota Supreme Court opinion, State v.
Khalil,*® that clarified the statutory definition of “men-
tally incapacitated” and its application to a scenario in
which such incapacity was the product of voluntary
intoxication. Next, we present a survey of the laws in
the fifty states of the United States and the District of
Columbia that define mental incapacity in relation to
consent to sexual contact and voluntary or involuntary
intoxication. We then examine the reforms passed by
the Minnesota State Legislature in the wake of the
Khalil decision. Finally, we discuss the implications of
these laws to the practice of forensic psychiatry.

State v. Khalil (Minn. 2021)

On the evening of May 13, 2017, the victim-
complainant, Ms. ]S, drank five shots of vodka and
took a prescription narcotic pill.”*® She and her
friend, Ms. SL, then went to a bar in Minneapolis.
Outside the bar, a bouncer denied the two women
entry because Ms. JS was visibly intoxicated. Later,
Francios Khalil, the defendant, invited the two
women to a party. Mr. Khalil drove Mses. ]S and SL
to his house, but there was no party. Ms. ]S testified
that she “blacked out” immediately after entering
Mr. Khalil’s house. Ms. SL testified that she saw Ms.
JS fall asleep on the living room couch. Ms. JS next
recalled waking up to find Mr. Khalil “penetrating
her vagina with his penis” (Ref. 26, p 630). She told
him, “No, I don’t want to” (Ref. 26, p 630). Mr.
Khalil persisted. Ms. ]S lost consciousness.

Ms. JS awoke the next morning partially undressed.
During the ride back home from Mr. Khalil’s house,
Ms. JS told Ms. SL that she had been raped. Ms. JS
reported the incident to the police four days later. The
state charged Mr. Khalil with four counts of criminal
sexual conduct including third-degree criminal sexual
conduct involving a mentally incapacitated or physi-
cally helpless complainant.*®

At the time of the alleged offense, Minnesota stat-
ute defined third-degree sexual conduct involving a
mentally incapacitated or physically helpless com-
plainant as follows:

A person who engages in sexual penetration with another
person is guilty of criminal sexual conduct in the third
degree if any of the following circumstances exists: . . . the
actor knows or has reason to know that the complainant is
mentally impaired, mentally incapacitated, or physically

helpless . . . (Ref. 27, § 609.344(1)).
“Mentally incapacitated” means

that a person under the influence of alcohol, a narcotic,
anesthetic, or any other substance administered to that
person without the person’s agreement, lacks the judg-
ment to give a reasoned consent to sexual contact or sexual
penetration (Ref. 23, § 609.341(7)(2)).

This definition also applies to first-, second-, and
fourth-degree criminal sexual conduct.”

During Mr. Khalil’s trial, the jury asked the court
for clarification on the meaning of “mentally incapa-
citated.” The trial judge replied that “you can be
mentally incapacitated following consumption of
alcohol that one administers to one’s self . .. or sepa-
rately something that’s administered without some-
one’s agreement” (Ref. 26, p 631). The jury returned

Volume 50, Number 4, 2022 601



Victim Intoxication, Capacity to Consent, and Sexual Assault

a verdict of guilty on the count of third-degree crimi-
nal sexual conduct.*®

Mr. Khalil challenged the verdict on appeal
arguing, among other things, that the trial court
erred by instructing the jury that a person can
become mentally incapacitated by either voluntary
or involuntary intoxication. The Minnesota Court
of Appeals affirmed Mr. Khalil’s conviction in a
divided opinion.*’

Mr. Khalil appealed to the Minnesota Supreme
Court. He argued that the trial court and the
Minnesota Court of Appeals interpreted the statutory
definition of “mentally incapacitated” incorrectly and
that Ms. JS could only be mentally incapacitated under
Minnesota law if she were given alcohol, a narcotic, or
another intoxicating substance involuntarily. Because
the trial court instructed the jury differentdy, Mr.
Khalil argued that he was entitled to a new trial. In
response, the State of Minnesota argued that the statute
should be interpreted to mean that persons are men-
tally incapacitated even if they consumed alcohol or a
narcotic voluntarily and that the phrase “administered
without the person’s consent” should not apply to
alcohol based on the grammar and punctuation of the
statute.”®

In its decision, the Minnesota Supreme Court first
noted that during the trial the prosecution did not
argue that “[Ms. JS] was under the influence of alco-
hol administered to [Ms. JS] without her agreement”
(Ref. 26, p 632; emphasis in original) and that there
was no evidence to support such a claim. Therefore,
the question before the court was whether the statu-
tory definition of “mentally incapacitated” included
situations in which a person lacks the judgment to
give a reasoned consent because the person voluntar-
ily consumed alcohol. The court found that Ms. JS
could only be mentally incapacitated due to alcohol
intoxication under prevailing law if the alcohol was
administered to her without her agreement. Because
the trial court instructed the jury otherwise, Mr.
Khalil was entitled to a new trial.*®

Effectively, in Kbalil, the Minnesota Supreme
Court construed the state’s criminal sexual conduct
statute to exculpate the assailant of an intoxicated vic-
tim in scenarios in which the intoxication was volun-
tary. To determine how widespread this voluntary
intoxication caveat in sexual assault laws is, we looked
first to the Model Penal Code and then conducted a
comprehensive survey of criminal sexual conduct stat-
utes in the fifty states and the District of Columbia.

Fifty-One Jurisdiction Statutory Review

Minnesota’s statutory definition of mental incapac-
ity is not without precedent. The Model Penal Code,
first drafted in 1962, suggested similar language: “A
male who has sexual intercourse with a female not
his wife is guilty of rape if ... he has substantially
impaired her power to appraise or control her conduct
by administering or employing without her knowledge
drugs, intoxicants or other means for the purpose of
preventing resistance” (Ref. 30, § 213.1(1)(b)). In the
Commentaries to the Model Penal Code, the drafters
reasoned:

Common-law authorities treated intercourse with an
unconscious woman as rape and occasionally expanded
this rule to cases [in which] the woman was not technically
unconscious but was so incapacitated by alcohol or drugs
as to be in a condition of utter insensibility or stupefac-
tion. Most current statutes, however, differentiate uncon-
sciousness from lesser impairment and require in the latter
case that the drug or intoxicant be administered by or with
the privity of the defendant in order to constitute the
highest degree of forcible rape (Ref. 31, p 317).

The Model Penal Code serves only as a uniform tem-
plate and guide to state legislators when drafting and
amending the penal codes for their individual states;
it is not binding law.”*

We identified three surveys from the past two
decades that review statutes governing criminal
sexual conduct with a victim who is voluntarily or
involuntarily intoxicated. In 2002, one study
found that of the fifty-six jurisdictions analyzed,
twenty-three explicitly defined mental incapacita-
tion; sixteen of those jurisdictions required that
the victim be administered an intoxicating sub-
stance involuntarily.33 In 2012, the Women’s Law
Project published a white paper estimating that
thirty-four states and the District of Columbia dis-
tinguish between voluntary and involuntary intox-
ication to some degree.”* Most recently, a 2015
survey found that twenty-five state statutes that
criminalize sexual misconduct have definitions of
incapacity that included incapacity due to intoxi-
cation; only seven of those state statutes contained
definitions of incapacity that included victims who
are voluntarily intoxicated.>

We now update and extend this line of research.
First, we look beyond definitions of mental incapacity
to include other language that jurisdictions use to
address the role of intoxication in cases of sexual
assault. Second, we searched within statutory provi-
sions outlawing specific sexual offenses for other loca-
tions at which state legislatures have addressed victim
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intoxication. Third, we analyzed how voluntary and
involuntary victim intoxication relates to the degrees
of felony sexual misconduct prohibited in each juris-
diction. Fourth, in jurisdictions that do not define
mental incapacity, we looked at appellate case law
interpreting these statutes in relation to cases of sexual
assault involving victim intoxication.

We searched the statutes or code of all fifty states
and the District of Columbia to find provisions gov-
erning the criminalization of felony sexual conduct,
rape, sexual abuse, sexual assault, or related sexual
offenses in which victim incapacity is germane. We
used Lexis+ (LexisNexis, New York City, New
York) and Westlaw Edge (West, Eagan, Minnesota)
to find state law provisions defining mental incapac-
ity to consent to sexual conduct due to intoxication
and categorized them based upon their plain
language (see Appendix A online). In states without
clear definitions of incapacity or equivalent, we
searched appellate case law to determine the manner
in which state courts treat questions of victim
capacity in the setting of voluntary intoxication (see
Appendix B online).

Of the fifty-one jurisdictions, all but three
(Georgia, Massachusetts, and New Mexico) noted
that mental incapacity is a reason a victim may lack
capacity to consent to sexual contact (Appendix B). In
the other jurisdictions, we found that legislatures utilize
four general provisions when describing how intoxi-
cants affect a victim’s legal capacity to consent to sexual
contact:

Twenty-four jurisdictions use language related to
incapacity or incapability

Ten jurisdictions focus on victim impairment

Two jurisdictions ask whether the victim lacks
certain abilities because of substance administra-
tion or intoxication

Two jurisdictions only ask whether the perpetra-
tor of the sexual offense furnished or delivered a
substance to the victim (Table 1).

Additionally, six jurisdictions use a combination of
mental incapacity or incapability language:

Three jurisdictions (Montana, Nebraska, and
Nevada) use the terms mentally incapacitated
or mentally incapable but do not define them

(Table 2; Appendix B).

The forty-five jurisdictions with substantive defi-
nitions of victim incapacity or equivalent can be di-
vided into those with language similar to the Model
Penal Code and the statute analyzed in Kbalil that
define a victim as mentally incapacitated only when
intoxicated involuntarily; and jurisdictions that have
definitions of mental incapacity that can be read to
include either voluntary or involuntary intoxication
(Fig. 1). Twenty-one states have language mirroring
or substantially similar to the 2019 Minnesota statute
that was analyzed by the court in Khalil, that is, at
least by their plain meaning, the laws only consider a
victim to be mentally incapacitated if the victim was
involuntarily intoxicated. Twenty-three states use
language that indicates that mental incapacity can
result from either voluntary or involuntary intoxica-
tion. Of these, seven (Alaska, Nebraska, Nevada,
North Carolina, Oregon, and Virginia) make no dis-
tinction between intoxication and other potential
causes of impairment (Table 2). All six states that do
not mention or define mental incapacity or an equiv-
alent condition have appellate case law supporting
the proposition that voluntary or involuntary intoxi-
cation can lead to an incapacity to consent to sexual
contact and can support a conviction under those
states’ felony sexual offense statutes (Appendix B).

Just because a state recognizes both voluntary and
involuntary intoxication as a predicate cause of men-
tal incapacitation does not necessarily mean that the
manner in which a person becomes intoxicated is
immaterial. In Colorado, if the victim is voluntarily
intoxicated, the state must show that the defendant
“knows the victim is incapable of appraising the na-
ture of the victim’s conduct” but if involuntarily
intoxicated the state must only prove that the de-
fendant “substantially impaired” the victim’s ability
to appraise his or her conduct (Ref. 36; § 18-3-402
(1)(b) & (4)(d)). Arkansas and Rhode Island employ
a similar statutory scheme (Table 3). Relatedly, other
jurisdictions (for example the District of Columbia,
Illinois, Louisiana, Ohio, and South Carolina) ex-
plicitly ascribe a greater degree of severity to criminal
sexual conduct with a victim who is involuntarily
intoxicated compared with one who is voluntarily
intoxicated (Table 4).

States that define mental incapacity to include
involuntary intoxication alone can be divided based
on whether mental incapacity is an element of the
offense or an aggravating factor. For example, while
Indiana only considers intoxication relevant if it is
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Table 1 Statutory Language Used to Describe the Effects of Intoxication on Victims of Sexual Offenses (citations listed in Appendix A online)
Intoxication Intoxication
Jurisdiction Included Operative Language Jurisdiction Included Operative Language
Alabama Yes Incapacitated Montana No Mentally disordered or incapacitated
Incapable
Alaska No Incapacitated Nebraska No Mentally or physically incapable
Incapable
Arizona Yes Incapable Nevada No Mentally or physically incapable
Impairment
Arkansas Yes Mentally incapacitated New Hampshire Yes Mentally incapacitates
Incapable
California Yes Prevented New Jersey Yes Mentally incapacitated
Incapable
Colorado Yes Incapable New Mexico N/A N/A
Impaired
Connecticut Yes Mentally incapacitated New York Yes Mentally incapacitated
Incapable Incapable
Delaware Yes Impaired North Carolina No Mentally incapacitated
Incapable
District of Columbia ~ Yes Impairs North Dakota Yes Impaired
Incapable
Florida Yes Mentally incapacitated Ohio Yes Impairs
Incapable
Georgia N/A N/A Oklahoma Yes Administered
Hawaii Yes Mentally incapacitated Oregon No Mentally incapacitated
Incapable Incapable
Idaho Yes Unable Pennsylvania Yes Impaired
Illinois Yes Unable Rhode Island Yes Mentally incapacitated
Delivers Incapable
Indiana Yes Furnishing South Carolina Yes Mentally incapacitated
Incapable
lowa Yes Mentally incapacitated South Dakota Yes Incapable
Incapable
Kansas Yes Incapable Tennessee Yes Mentally incapacitated
Incapable
Kentucky Yes Mentally incapacitated Texas Yes Impaired
Incapable
Louisiana Yes Incapable Utah Yes Impaired
Maine Yes Impaired Vermont Yes Impair
Maryland Yes Mentally incapacitated Virginia No Mental incapacity
Incapable Prevents
Massachusetts N/A N/A Washington Yes Mental incapacity
Prevents
Michigan Yes Mentally incapacitated West Virginia Yes Mentally incapacitated
Incapable Incapable
Minnesota Yes Mentally incapacitated Wisconsin Yes Incapable
Mississippi Yes Mentally incapacitated Wyoming Yes Impairs
Incapable
Missouri Yes Impaired

involuntary, it is not an element of the offense; it
only enhances the sentence if a jury finds that the vic-
tim was involuntarily intoxicated.”” Furthermore, in
some states in which incapacity requires involuntary
intoxication, assailants may still be considered less
culpable if the assault was facilitated by victim intoxi-
cation. For example, in Kentucky, a charge of rape in
the first degree cannot be supported when an assail-
ant administered an intoxicant to a victim and had
nonconsensual sexual intercourse with that vicim

(this fact pattern can only result in a conviction for
rape in the second degree or lower).”*™?

In many states that require involuntary intoxication
for mental incapacity, misdemeanor offenses (e.g., sex-
ual battery) may be charged for nonconsensual sexual
contact with a voluntarily intoxicated victim.*?
Similarly, a voluntarily intoxicated victim may fit
within statutory definitions of “physical helpless-
ness” or “mental impairment;” however, a very high
level of intoxication is required for courts to
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Table 2 States That Do Not Explicitly Define Intoxication as a Reason a Victim May Lack Capacity to Consent to Sexual Contact or Intercourse
State Statute Pertinent Language
Alaska Alaska Stat. § 11.41.470(2) (2021) “‘[Ilncapacitated” means temporarily incapable of appraising the nature of one’s
own conduct or physically unable to express unwillingness to act”
Montana Mont. Code Ann. § 45-5-501(b)(i) (2019) No statutory definition of “mentally . . . incapacitated”
Nebraska Neb. Rev. Stat. Ann. §§ 28-319 & -320 (2015) No statutory definition of “mentally . . . incapable”
Nevada Nev. Rev. Stat. Ann. § 200.366 (2021) No statutory definition of “mentally . . . incapable”

North Carolina  N.C. Gen. Stat. § 14-27.20(2) (2019) “Mentally incapacitated.— A victim who due to any act is rendered substantially
incapable of either appraising the nature of his or her conduct, or resisting the

act of vaginal intercourse or a sexual act”

Oregon Or. Rev. Stat. Ann. § 163.305(3) (2021) “’Mentally incapacitated’” means that a person is rendered incapable of appraising
or controlling the conduct of the person at the time of the alleged offense”
Virginia Va. Code Ann. § 18.2-67.10(3) (2004) ‘“Mental incapacity’” means that condition of the complaining witness existing at

the time of an offense under this article which prevents the complaining witness
from understanding the nature or consequences of the sexual act involved in
such offense and about which the accused knew or should have known”

consider that victim to be physically helpless or
mentally impaired.*”*'~*> For example, some states
have defined physical helplessness narrowly; they
require that the complainant be “asleep or not con-
scious” when the sexual assault occurred.*> By con-
trast, a Florida Court of Appeals construed the
state’s definition of “physically helpless” and “physi-
cally incapacitated” to include a situation where the
victim “was physically unable to communicate her

unwillingness to the sex acts performed on her, and
she was substantially limited in her ability to resist
or flee” (Ref. 40, p 379). Indeed, some state courts
have found substantial overlap between the defini-
tions of mental incapacity and physical helpless-
ness.** In Minnesota, this analysis has changed
given the legislature’s quick action to reform the
state’s criminal sexual conduct laws in the wake of
State v. Khalil.

|- Involuntary only ~ [] Voluntary or involuntary  [_] Unaddressed or undefined  [E#l Amendedl

Figure 1. Plain language categorization of United States felony criminal sexual conduct statutes based on definitions of victim incapacity to consent
due to voluntary or involuntary intoxication.

(A) Map demonstrating four categories of felony criminal statutes relating to victim impairment or incapacity to consent to sexual contact or intercourse.
Black denotes state statutes that only consider victims to be impaired or incapacitated if they are involuntarily intoxicated. Gray indicates states and the
District of Columbia that consider a victim to be incapable of consent because of either voluntary or involuntary intoxication. White illustrates states
that either have no statutory text relating to mental impairment or incapacity or do not include a statutory definition of mental incapacity. Finally, diago-
nal stripes show that Minnesota amended its definition of mental incapacity to include victims who are both involuntarily and voluntarily intoxicated.
Classification based on plain language analysis is reproduced in Appendix A online. (B) Pie chart illustrating the number of jurisdictions falling into each
of the categories listed in (A). Note that state courts may construe similarly worded statutes differently regardless of their plain meaning as illustrated
here.”*** Figure constructed using JMP Pro 16, SAS Institute Inc. (Cary, North Carolina) and Affinity Designer, Sarif (Europe) Ltd. (West Bridgford, United
Kingdom).
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Table 3
to Victims Who Are Involuntarily Intoxicated

Examples of States Requiring a Higher Degree of Intoxication Where Victims of Sexual Offenses Are Voluntarily Intoxicated Compared

Required Condition Due to Voluntary
Intoxication

State Statutes

Required Condition Due to Involuntary
Intoxication

Arkansas Ark. Code Ann. § 5-14-101(6) (2021)

Colorado Colo. Rev. Stat. § 18-3-402(1)(b), (4)(d);
§ 18-3-404(1)(b), (1)(d) (2022)
Rhode Island R.I. Gen. Laws § 11-37-1(5) (1999)

“That renders the person unaware a sexual
act is occurring”

“[Tlhe victim is incapable of appraising
the nature of the victim’s conduct”

“[Ils mentally unable to communicate
unwillingness to an act”

“[Tlemporarily incapable of appreciating
or controlling the person’s conduct”
“The actor has substantially impaired the
victim’s power to appraise or control

the victim’s conduct”
“[lIncapable of appraising or controlling
his or her conduct”

Statutory Reform in Minnesota following Khalil

The Minnesota Supreme Court’s decision in
Khalil generated widespread public outrage and both
national and local calls for reform.*>*® Others advo-
cated for a more nuanced interpretation of the opin-
ion, noting that the court’s decision did not mean
“sexual assault of an intoxicated person is not ille-
gal.”47 Nonetheless, there was a general consensus
among state legislators that “[v]ictims who are intoxi-
cated to the degree that they are unable to give con-
sent are entitled to justice.”48

Spurred to action, in June 2021, the Minnesota
State House and Senate passed a bill reforming the
state’s criminal sexual conduct statute, which was
signed into law shortly thereafter. The reformed stat-
ute reads as follows:

“Mentally incapacitated” means: (1) that a person under
the influence of alcohol, a narcotic, anesthetic, or any
other substance, administered to that person without the
person’s agreement, lacks the judgment to give a reasoned
consent to sexual contact or sexual penetration; or (2) that
a person is under the influence of any substance or sub-
stances to a degree that renders them incapable of consent-
ing or incapable of appreciating, understanding, or
controlling the person’s conduct (Ref. 24, § 609.341(1)).

Table 4
in Which the Victim is Voluntarily Intoxicated

Under the reformed language, Minnesota’s crimi-
nal code ascribes the same degree of criminal culpa-
bility to an assailant regardless of whether the victim
is incapacitated because of voluntary or involuntary
intoxication.

While Minnesota’s legislature reformed its volun-
tary intoxication caveat following the Khalil decision,
not all recent legislative attempts in other states (for
example, New York)* have been successful.”® Judicial
action in states can also serve as an engine of reform.
For example, in Missouri, forcible rape requires forci-
ble compulsion, which “includes the use of a sub-
stance administered without a victim’s knowledge or
consent” (Ref. 51, § 566.030(1)). Despite the plain
meaning of the statute, the Missouri Court of Appeals
has construed the statute broadly such that evidence
demonstrating a victim was impaired due to voluntary
intoxication can support a finding of forcible compul-
sion under the statute.”>*?

The legislative action in Minnesota as well as the ju-
dicial action in Missouri provide roadmaps for how
other legislators and litigators can reform their criminal
sexual conduct statutes to eliminate the voluntary
intoxication caveat. Nonetheless, the laws governing

Examples of Jurisdictions in Which Sexual Offenses Involving Involuntary Intoxication of the Victim Carry a Greater Penalty Than Cases

Involuntary Intoxication

Jurisdiction Offense Statute

Voluntary Intoxication

Offense Statute

District of Columbia  First degree sexual abuse

(2013)
Illinois Aggravated criminal 720 1ll. Comp. Stat. Ann.
sexual assault 5/11-1.20 (2016)
Louisiana Second degree rape La. Rev. Stat. Ann.
§ 14:42.1 (2020)
Ohio Rape Ohio Rev. Code Ann.

§2907.02 (2021)
Criminal sexual conduct
in the first degree

South Carolina
(2010)

D.C. Code § 22-3002

S.C. Code Ann. § 16-3-652

Second degree sexual D.C. Code § 22-3003 (2013)
abuse

Criminal sexual assault 720 Ill. Comp Stat. Ann. 5/11-1.20
(2016)

Third degree rape La. Rev. Stat. Ann. § 14:43 (2015)

Ohio Rev. Code Ann. § 2907.03
(2019)

S.C. Code Ann. § 16-3-654 (1977)

Sexual battery

Criminal sexual conduct in
the third degree
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rape, sexual assault, or criminal sexual conduct in the
jurisdictions surveyed have profound eftects on victims
of sexual assault and have ramifications for forensic
psychiatrists who are often asked to provide opinions
in these complex cases.

Discussion

No person should be subjected to sexual inter-
course if that person cannot, because of their physical
or mental condition, provide consent to that sexual
intercourse. The manner in which the individual
becomes intoxicated does not change whether, after
becoming intoxicated, the person possesses the capacity
to consent. Laws that continue to buttress a meaning-
ful distinction between voluntary and involuntary
intoxication perpetuate victim-blaming and impede
the process of holding assailants accountable. The law
should not give legitimacy to distinctions that are not
based on the fundamental question of capacity to
consent.

Our fifty-one jurisdiction statutory review found
that, as of 2021, nearly half of United States jurisdic-
tions maintain laws that deem a victim can be men-
tally incapacitated only if involuntarily intoxicated
(Fig. 1). These laws governing sexual assault hinder
the prosecution of assailants in cases involving volun-
tary victim intoxication and add to the plethora of
existing barriers that impede the administration of
justice in these cases.

Forensic psychiatrists are frequently asked to
offer expert opinions on cases of sexual assault in
which the victim, assailant, or both had consumed
alcohol. Both the prosecution and the defense may
seek expert testimony from psychiatrists about
whether an intoxicated victim had the capacity to
consent to sexual intercourse. A forensic psychiatrist
may also be asked to consider other intoxicating
substances that the victim may have consumed and
other mental conditions that alter the victim’s
capacity to consent. The prosecution often seeks to
establish that the victim was too impaired to pro-
vide consent. The defense, on the other hand, often
makes the arguments that the sexual contact was
wanted, the victim consented but was unable to
recall the events because of memory deficits, or the
level of the victim’s impairment was not apparent
to the assailant.”

When testifying in these cases, forensic psychia-
trists must first be aware of the statutes and case law
governing rape, sexual assault, or criminal sexual

conduct in their jurisdiction. In particular, they
should know the laws in their practicing state relating
to both assailant and victim intoxication and con-
sent. While this article focuses on victim intoxica-
tion, it should be underscored that some state laws>*
also distinguish between cases in which the assailant
is or is not intoxicated (Ref. 30, § 2.08).>° In fact,
whether this testimony benefits the prosecution’s or
defense’s case and is relevant to the ultimate question
is highly dependent upon sexual assault laws in the
state of practice (Fig. 1, Appendix A).

Cases are often complicated by the presence of
alcohol-induced amnesic episodes and the lack of
corroborating evidence.”® These amnesic episodes,
referred to as blackouts, are caused by the differential
effects of alcohol on memory and cognitive func-
tions’® and can add complexity to the forensic assess-
ment. In such cases forensic psychiatrists are often
asked to explain the difference between blacking out
and passing out and how each relates to the victim’s
ability to consent.’

The determination of whether the victim did or
did not have the capacity to consent is ultimately the
responsibility of the factfinder based upon the weigh-
ing of evidence, testimony, and the credibility of wit-
nesses (including forensic psychiatrists) at trial. In
many such cases, the factfinder’s determination of
whether the victim possessed the capacity to consent
will be dispositive as to the ultimate issue at trial:
whether the defendant is guilty of sexual assault.
Judicial rules of evidence generally prohibit a consult-
ing psychiatrist from offering an opinion as to the
ultimate issue, especially when it hinges on the
defendant’s state of mind at the time of the alleged
offense.”® A psychiatrist can nevertheless be asked
whether it is probable or possible that the victim’s
intoxication rendered the victim incapable of con-
senting. To avoid impermissibly testifying as to the
ultimate issue in cases of sexual assault, psychiatrists
should speak in terms of inference or opinion, should
avoid using the language of the statute defining
capacity to consent to sexual intercourse, and should
emphasize the reasoning behind their opinion about
capacity.”® By articulating their rationale, forensic
psychiatrists allow the factfinder to decide whether
the reasons given are persuasive compared with those
given by other expert witnesses rather than accepting
the expert’s views at face value (even if the psychia-

trist’s testimony embraces the ultimate issue at
trial).”®
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Factors informing a forensic psychiatrist’s opinion
include estimates of the victim’s blood alcohol con-
centration and related behaviors at the time of the
sexual act which may indicate impairment in con-
sciousness.”” The testimony of a forensic psychiatrist
may be accompanied by that of a toxicologist to
explain the behavioral, cognitive, and physiological
effects of alcohol or other intoxicating substances on
the body.>

Psychiatrists testifying in these cases should be
well-versed in the neurobehavioral effects of alcohol
intoxication, including disturbance in the level of con-
sciousness, cognition, judgment, affect, or behavior,
and specific impairments in perception, speech, bal-
ance, motor coordination, and memory.>* Psychiatrists
may also be asked to correlate these to other clinical
signs of intoxication such as facial flushing, slurred
speech, unsteady gait, euphoria, increased activity, vol-
ubility, disorderly conduct, slowed reactions, impaired
judgment, motor incoordination, difficulty focusing,
insensibility, or stupefaction.®®! Similarly, consulting
psychiatrists must be prepared to discuss other intoxi-
cating substances that may have influenced the victim’s
capacity to consent as well as any underlying or acute
mental conditions which could impair the victim’s
capacity.

Providing an informed opinion about the victim’s
ability to provide consent based on a retrograde analy-
sis of events is a challenging task fraught with numer-
ous potential pitfalls.”® This is because many factors
can influence the extent of acute alcohol intoxica-
tion.?? Besides the amount of alcohol ingested, indi-
vidual body weight and tolerance to alcohol, the
percentage of alcohol in the beverage, and the time
period over which alcohol was ingested are particularly
important.63 Therefore, forensic psychiatrists involved
in these cases must not only have a grasp of the neuro-
behavioral effects of alcohol and their relationship to
blood alcohol levels, but also the pharmacokinetics of
alcohol, including differential rates of metabolism and
elimination by different population subgroups (for
example gender and genotype differences).®** The
forensic psychiatrist must make all efforts to corrobo-
rate information from as many sources as possible.
While flawless reconstruction of any scenario is impos-
sible, ethical practice demands that forensic psychia-
trists base their opinions on the facts available to them
and not engage in any speculation or extrapolation.®®
The complexity of providing an informed opinion in
these cases underscores the critical importance of the

opinions of forensic toxicologists to a consulting psy-
chiatrist’s testimony. Above all, forensic psychiatrists
must be mindful that they provide clear and concise
testimony that is grounded in scientific principles and
avoids conclusory statements on the ultimate issue.*®
This is imperative since “[a]ppellate cases illustrate
that the experts’ testimony may sometimes elucidate,
sometimes obfuscate, and sometimes exceed professio-
nal expertise and invade the province of the factfinder”
(Ref. 54, p 98).

Consulting psychiatrists are not immune to bias,”’
and, 6%iven the pervasive rape myths in media and cul-
ture,” may unconsciously shift blame from perpetrator
to victim in cases in which a victim is voluntarily intoxi-
cated. To help diminish their own biases, forensic psy-
chiatrists can utilize various mitigating systematic
approaches to help identify and reduce unconscious
bias.*””® For example, the CHESS method requires
cataloguing available evidence to support a preliminary
opinion, evaluating the strength of the evidence, deter-
mining to what extent the evidence supports the
preliminary opinion, and revising the opinion if appro-
priate.”” Similarly, Goldyne offers a series of questions
psychiatrists should ask themselves to uncover underly-
ing motivations and emotions that may affect the testi-
mony they give.”” Forensic psychiatrists must also
consciously seek to limit the manner in which trial, for-
ensic examination, and forensic testimony contribute
to the misassignment of blame to the victim.

Given our findings that many states do not con-
sider victims who are voluntarily intoxicated to be
mentally incapacitated, psychiatrists in these juris-
dictions may question whether it is ethical to partici-
pate in these cases.”' When forensic psychiatrists are
faced with such questions, we recommend examin-
ing whether testifying aligns with their personal
value system while simultaneously recognizing that
their role is limited and the verdict does not hinge
solely on their testimony. Ultimately, psychiatrists
are not obligated to participate in these cases and
may decline them to avoid inadvertently assigning
blame to the victim.

In sum, making a meaningful distinction between
voluntary and involuntary intoxication is a harmful
and misguided approach to cases of sexual assault,
rape, and criminal sexual conduct. The core question
is consent. Irrespective of the circumstances leading
to intoxication, alcohol and other drugs change the
ability of a victim to provide consent, and state laws
should reflect this fact.
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APPENDIX B There is Direct Caselaw Stating That Voluntary or Involuntary Incapacity Can Render the Victim Incapable of Consenting or
Caselaw Upholding Convictions in Which the Victim Was Voluntarily Intoxicated on Other Grounds in All States Wherein the Statutes
Surrounding Sexual Offenses Either Do Not Define What Mental Incapacity Means or Do Not Address Incapacity to Consent at All

Incapacity Undefined or

State Unaddressed by Statute Case Citation Holding
Georgia Unaddressed Johnson v. State, 832 S.E.2d 676 “Although a majority of states do not criminalize conduct
(Ga. Ct. App. 2019) when a victim has become voluntarily intoxicated by
drugs or alcohol, Georgia is not such a state.”
Massachusetts ~ Unaddressed Commonwealth v. Blache, 880 N. The victim-complainant was voluntarily intoxicated,
E.2d 736, (Mass. 2008). conviction was upheld on other grounds related to the
standard for intoxication of a victim
Montana Undefined State v. Gould, 902 P2d 532 “The definition of ‘mentally incapacitated’ is clear on its
(Mont. 1995) face. By its terms, it does not differentiate between

voluntary and involuntary intoxication and is not limited
to the latter.”

Nebraska Undefined State v. Gentry, 2013 Neb. App. In this unpublished opinion, the victim-complainant was
LEXIS 184 (Neb. Ct. App. Oct. voluntarily intoxicated, the court held that the evidence
22,2013) supported a verdict of guilty of an aggravated sexual

offense on either the theory that the victim was physically
or mentally incapacitated.
Nevada Undefined Chavez-Hernandez v. State, 394 Upholding a conviction in which the victims were
P.3d 209 (Nev. 2017) voluntarily intoxicated to the “point of unconsciousness”
under the theory that they were physically or mentally
incapacitated. Challenged on grounds of sufficiency of

evidence.
New Mexico Unaddressed State v. Sosa, 223 P.3d 348 The victim-complainant was voluntarily intoxicated.
(N.M. 2009) Conviction upheld on procedural grounds.
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