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assistance of counsel claims under the AEDPA. In
order for federal habeas relief to be granted, the state
court’s ruling must be not just incorrect but unrea-
sonably so, making it difficult for state prisoners to
succeed on post-conviction claims in federal court.

This case also emphasizes the role, as well as
potential limitations, of Ake. In Ake, the U.S.
Supreme Court mandated that states provide indi-
gent defendants access to expert assistance when
asserting an insanity defense. Furthermore, in
McWilliams v. Dunn, 582 U.S. 183 (2017), the
Court found that, when certain threshold matters
are met, Ake requires that the defendant be pro-
vided with access to an expert who can effectively
assist in the evaluation, preparation, and presenta-
tion of a defense. But in this case, there were no
violations found with the procedural limitations
placed on Ake. It is noteworthy that the U.S.
Supreme Court denied certiorari of this case,
which suggests that there were no novel questions
of constitutional violations in this case.

As forensic psychiatrists, it is important to com-
plete thorough sanity evaluations for defendants and,
if necessary, consult with other medical specialties,
such as neurologists, when indicated. If conditions,
including neurological conditions, are not considered
or missed during evaluations, defendants may have
limited legal recourse in post-conviction settings. It is
possible that concerns that are initially overlooked
may not be considered again in the future for a
defendant’s insanity defense. This highlights the im-
portance of conducting timely, well documented
assessments, communicating clearly with counsel
regarding any indications of brain dysfunction or
psychiatric instability that warrant further testing,
and assisting counsel in understanding when to file a
motion for additional expert assistance.
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In Mackie v. Rouse-Weir, 495 Mass. 252 (Mass.
2025), the Massachusetts Supreme Judicial Court
affirmed the immunity of two types of expert wit-
nesses who provide testimony in sexually dangerous
person proceedings under Mass. Gen. Laws ch. 123A
(2023). The court held that qualified examiners are
protected from civil liability by quasi-judicial im-
munity whereas probable cause experts are entitled
to litigation privilege.

Facts of the Case

Dr. Katrin Rouse-Weir was hired by the district
attorney’s office to serve as a probable cause expert in
the evaluation of George Mackie, an individual
incarcerated for sexual offenses. Under Mass. Gen.
Laws ch. 123A, § 12 (2023), if the commonwealth
determines that an individual who has been convicted
of a sexual offense is likely to be a “sexually dangerous
person” (SDP), it may file a petition for the civil
commitment of the individual following release from
custody. If, based on expert testimony, probable
cause is established that an individual is an SDP, the
individual may be committed to the Massachusetts
Treatment Center, a facility operated by the Massa-
chusetts Department of Correction (DOC), for fur-
ther evaluation by two examiners.

Dr. Rouse-Weir opined that Mr. Mackie met cri-
teria for civil commitment as an SDP. Following the
probable cause determination, Mr. Mackie was fur-
ther evaluated by Dr. Robert Joss, who served as a

Volume 53, Number 4, 2025 445



Legal Digest

qualified examiner hired by the DOC. Dr. Joss
determined that Mr. Mackie met criteria for pedo-
philic disorder and opined that Mr. Mackie was an
SDP as defined by statute. Because Dr. Joss opined
that Mr. Mackie was an SDP, the Commonwealth
was permitted to proceed with the SDP commitment
trial. At trial, the jury unanimously found Mr. Mackie
to be an SDP, and he was civilly committed for an
indefinite period. Mr. Mackie appealed the decision,
arguing that the court relied on references made to sex-
ual offenses for which he was never convicted. The court
of appeals agreed that using such evidence was prejudi-
cial and remanded the proceedings to the lower court.

Following the reversal, Mr. Mackie filed two sepa-
rate civil actions against Dr. Rouse-Weir and Dr. Joss
in the Superior Court Department, Plymouth County.
Mr. Mackie alleged that both examiners submitted
false reports and provided false testimony under oath.
In response, both experts initially filed motions to
dismiss, arguing that they were entitled to qualified
immunity, but at hearings on the motions, they
asserted that they were entitled to quasi-judicial im-
munity. The judges dismissed both cases, finding
that the experts were protected by quasi-judicial im-
munity and, in a footnote to the opinion of Dr. Joss’
case, indicating that he was also protected by litiga-
tion privilege. Mr. Mackie appealed both decisions.

In Dr. Rouse-Weir’s case, the court of appeals
reviewed the claim under the framework of absolute
prosecutorial immunity and concluded that she was
not entitled to it, noting that her role as a probable
cause expert was more akin to a witness. The court
also concluded that Dr. Rouse-Weir was entitled
to qualified immunity for some, but not all, of
Mr. Mackie’s claims. In Dr. Joss’ case, the same
court of appeals vacated the dismissal and remanded
the case for further proceedings. The court reasoned
that Dr. Joss was only entitled to qualified immu-
nity and not absolute prosecutorial immunity. The
court noted that examiners were not appointed by
the court but rather “one of the parties before the
court” and that their roles were “at most analogous
to a complaining witness” (Rouse-Wier, p 259, citing
Mackie v. Joss, 103 Mass. App. Ct. 1102 (Mass. App.
Ct. 2023)). The Massachusetts Supreme Judicial Court,
pairing the appeals, granted further review.

Ruling and Reasoning

The Massachusetts Supreme Judicial Court affirmed
the Superior Court Department findings. The court

held that Dr. Joss, as a qualified examiner, was
shielded by absolute quasi-judicial immunity and
that Dr. Rouse-Weir, as a probable cause expert,
was protected by litigation privilege.

The court said that a functional analysis is used to
determine whether a quasi-judicial immunity applies
to a person. Such an analysis evaluates the “nature of
the duties performed, and whether they are ‘closely
associated with the judicial process™ (Rouse-Wier,
p 260, quoting Cleavinger v. Saxner, 474 U.S. 193
(1985), p 200). After disagreeing with Mr. Mackie’s
argument that Dr. Joss was not entitled to quasi-judi-
cial immunity because he was hired by the DOC and
not the court, the court found that Dr. Joss per-
formed an “essential judicial function” (Rouse-Wier,
p 262, citing LaLonde v. Eissner, 539 N.E.2d 538
(Mass. 1989), p 541). The court explained that
qualified examiners are integral in SDP proceed-
ings, as their testimony is required for a finding of
sexual dangerousness. Furthermore, qualified exam-
iners act as “independent experts functioning as an
arm of the court, not beholden to any party” and may
act as a gatekeeper, which “underscores their quasi-
judicial functions.” (Rouse-Weir, p 262). In finding
that qualified examiners are entitled to quasi-judicial
immunity, the court also emphasized that such immu-
nity serves to ensure individuals performing these
essential functions offer objective, independent opin-
ions without the fear of liability.

In a separate analysis, the court noted probable
cause experts are not automatically shielded by quasi-
judicial immunity, given the differences in their role.
In SDP proceedings, the commonwealth may pursue
multiple expert evaluations when it is seeking to
demonstrate probable cause. In contrast, qualified
examiners offer independent assessments regardless
of the commonwealth’s stance. The court chose not
to opine as to whether probable cause experts are
entitled to quasi-judicial immunity because they are
protected by litigation privilege. The court explained
that probable cause hearings are quasi-judicial pro-
ceedings that include certain rights and procedural
protections. Therefore, litigation privilege protects prob-
able cause experts, including their testimony, prelimi-
nary communications, and reports prepared in advance
of hearings. Because Mr. Mackie’s challenges arise
from Dr. Rouse-Weir’s reports prior to and during
the probable cause hearing, Dr. Rouse-Weir was pro-
tected from liability by litigation privilege. In a foot-
note, the court also noted that such litigation privilege
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protections extend to Dr. Joss because qualified exam-
iner’s reports must be filed prior to trial.

Discussion

The decision in this case highlights possible pro-
tections afforded to experts who are answering ques-
tions for the court if a civil action is raised against
them. As noted above, the experts were asked to assess
an individual related to SDP proceedings, including the
need for civil commitment following incarceration.
After the plaindft successfully appealed the verdict adju-
dicating him an SDP, he raised separate civil actions
against the examiners in his case, which were unsuc-
cessful, as the Massachusetts Supreme Judicial Court
ruled experts evaluating an individual related to SDP
proceedings were protected by litigation privilege or
quasi-judicial immunity, depending on their role.

These protections may extend to other types of
forensic evaluations within the scope of criminal and
civil jurisprudence. In the area of criminal jurispru-
dence, these protections could include evaluations
for competency to stand trial and criminal responsi-
bility. Both types of evaluations answer specific ques-
tions for the courts, and as this ruling outlined,
quasi-judicial immunity was granted to experts who
are integral to the judicial process. When concerns
are raised about a defendant’s competency to stand
trial, courts cannot proceed until there is a judicial
determination that the defendant is competent, and
these hearings are informed by evaluations conducted
by forensic examiners. Furthermore, in cases where a
defendant’s criminal responsibility is questioned,
judicial determination is informed by forensic eval-
uations, which in some jurisdictions, like Michigan,
are often performed by state-employed evaluators.
Defendants have a right to these types of assessments
under the 14th Amendment (Ake v. Oklahoma, 470
U.S. 68 (1985)). One could reason that quasi-judicial
immunity or litigant privilege extends to experts com-
pleting these types of forensic evaluations that are inte-
gral to these judicial processes.

In the area of civil jurisprudence, this case outlines
specific tort protections for examiners conducting
evaluations related to SDP proceedings, including
civil commitment. Similarly, an argument for protec-
tions from civil litigation may extend to experts
involved in proceedings for individuals adjudicated
not guilty by reason of insanity (NGRI) related to
their continued hospitalization, treatment, or release.
Some states utilize a procedure akin to that of civil

commitment for continued hospitalization and com-
munity oversight of individuals adjudicated NGRI,
whereas other states utilize separate judicial proceed-
ings. These evaluations are also conducted by exam-
iners and assist courts in their determination of a
patient’s need for hospitalization, community transi-
tion, conditional release, and discharge (e.g., N.Y.
Crim. Proc. Law § 330.20 (2022)). Prior case law
and existing state statutes outline liability protections
for psychiatrists and other examiners providing
assessments in these proceedings as part of the scope
of their work (e.g., Montin v. Moore, 846 F.3d 289
(8th Cir. 2017)). The opinions described in Mackie
v. Rouse-Weir are consistent with prior case law and
state statutes: individuals working in good faith,
without falsified information, and in the context of
judicial proceedings are protected from civil liability.
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In United States v. Dear, 104 F.4th 145 (10 Cir.
2024), the Tenth Circuit Court of Appeals reviewed
a decision regarding the involuntary medication of a
defendant with delusional disorder using the criteria
from Sell v. United States, 539 U.S. 166 (2003) (Sell
criteria). The appellate court upheld the ruling and
found that the district court satisfactorily explained
its decision to grant the order for involuntary medi-
cations. The appellate court determined that there
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