Legal Digest

mental illness placed him outside the class of individ-
uals who should be put to death. Mr. Gudinas
appealed the decision by presenting a neuropsychiat-
ric evaluation conducted by Dr. Hyman Eisenstein,
framed as “newly discovered” evidence of “brain
impairment.” The court ruled that the testimony was
insufficient because it was neither new, credible, nor
material. Moreover, they determined that the protec-
tions of Roper v. Simmons, 543 U.S. 551 (2005), and
Atkins v. Virginia, 536 U.S. 304 (2002), did not
apply to Mr. Gudinas, citing numerous cases in
which similar attempts to broaden these protections
were also rejected.

The court addressed whether the expert testimony
presented constituted “newly discovered” evidence of
brain impairment and whether these findings were
sufficient to warrant modification of the sentence.
The court emphasized that the “new evidence” sub-
mitted by the defense was redundant with evidence
presented by other experts, namely Dr. Upson at the
postconviction proceeding in 1995 and both
Dr. Lipman and Dr. Upson at the postsentencing
stage in 1999. The court described the findings as
“general and conclusory,” stressing the report was
simply a restatement of earlier findings followed by
“a single conclusory statement” about brain impair-
ment and frontal lobe dysfunction. Moreover, they
perceived the evidence had already been accepted
and considered at those earlier stages; therefore, this
“new” information would not be expected to pro-
duce a different ruling.

The court considered whether the protections of
Atkins should extend to Mr. Gudinas. They affirmed
the Eighth Circuit ruling that these protections do
not extend to Mr. Gudinas, citing prior cases in
which claims were made that the protections should
extend to individuals with related forms of impair-
ment, including neurocognitive disorder, mental ill-
ness, and neurological impairments. They reiterated
that “the categorical bar of Arkins that shields the
intellectually disabled from execution does not apply
to individuals with other forms of mental illness or
brain damage” (Gudinas, p 712).

Finally, the court considered whether the protections
of Roper should be extended to Mr. Gudinas. The
court addressed Mr. Gudina’s specific argument that
the protections of Roper, which he claimed were
intended to protect individuals who are not yet fully
mature, should extend to him. Again, the court
affirmed the 9th Judicial Circuit Court’s ruling that

this protection does not extend to Mr. Gudinas, citing

prior case law. In these cases, the court repeatedly held
that protections for chronological age under 18 should
not extend to defendants with a “mental and develop-
mental age,” “mental age,” and “mental and emotional
age” under 18. Although the claim argued that he was
“mentally ill or developmentally” under 18 at the time
of the offense, he was at a chronological age of 20.
Therefore, the court reiterated that the population is
defined by chronological age and that arguments based
on estimated brain maturity are insufficient to chal-

lenge the ruling.

Discussion

In Gudinas, the court applied a two-prong analysis of
the new evidence submitted: whether the evidence was
unknown at the time of trial and could not have been
discovered during the due diligence process; and whether
the evidence would probably produce a lesser sentence
during retrial. According to the first prong, unknown
and undiscoverable evidence would only apply in limited
circumstances, such as newly discovered or amended sci-
entific research. Even if the first prong was met, the sec-
ond prong would be even more difficult to achieve
unless the new evidence was sufficient to produce a lesser
sentence. The court determined Mr. Gudinas’s claim
met neither prong, highlighting the scrutiny utilized
when submitting new evidence.

Ultimately, the case underscored the heightened
scrutiny of “new evidence” presented to challenge
prior rulings, specifically in successive postconviction
claims. Courts may treat updated evaluations as rein-
terpretations rather than new evidence. As neuro-
science continues to advance, emerging technologies
could yield new findings that challenge the death
penalty in ways not yet possible with current meth-
ods. The expert witness will be expected to convey
findings clearly and substantiate claims appropriately,
emphasizing the importance of clear and credible evi-
dence for the success of future claims.
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In United States v. Marks, 156 F.4th 1169 (11th
Cir. 2025), the U.S. Court of Appeals for the
Eleventh Circuit considered whether competency to
stand trial requires a defendant to possess decisional
competency in addition to the abilities required
under Dusky v. United States, 362 U.S. 402 (1960).
Steven Michael Marks, the defendant-appellant in
this case, argued that his diagnosed autism spectrum
disorder impaired his ability to rationally weigh legal
options in his own best interest, including whether
to accept a plea agreement. The court rejected this
argument, holding that “whether [the defendant] has
sufficient present ability to consult with his lawyer
with a reasonable degree of rational understanding—
and whether he has a rational as well as factual under-
standing of the proceeding against him” is the test
for competency, therefore reaffirming the district
court’s determination that Mr. Marks was compe-
tent to proceed (Marks, p 1174, brackets in original).

Facts of the Case

Mr. Marks was indicted in 2017 in the U.S.
District Court for the Middle of Florida on charges of
enticement of a minor to engage in sexually explicit
conduct for the purpose of producing visual depic-
tions of that conduct and receipt and possession of
child pornography after he targeted young children in
online chat rooms. He had an established diagnosis of
autism spectrum disorder, and because of concerns
about the severity of his symptoms, both the defense
and the government jointly requested a competency
evaluation. At the first competency hearing in 2019,
three experts testified. The court-appointed forensic
psychologist, Dr. Otto, opined that Mr. Marks was
competent, whereas the two defense-retained clini-
cians, Dr. Geller and Dr. Danziger, opined that he

was incompetent. The magistrate judge gave greater
weight to the defense experts’ testimonies, finding
that Mr. Marks had significant difficulty understand-
ing the nature and purpose of court proceedings, his
charges, the facts of the case, and the roles of his attor-
neys, and therefore recommended finding him incom-
petent. The district court, however, disagreed and
concluded that Mr. Marks had a layperson’s under-
standing of the legal process, could consult with coun-
sel, and could make an informed decision regarding
the trial or pleas and thus found him competent.

After the district court’s ruling, Mr. Marks signed a
plea agreement to one count of enticement of a minor,
but his attorneys requested a second competency hear-
ing before entry of the guilty plea, citing their ongoing
concerns about his ability to proceed. At the second
hearing, a Bureau of Prisons forensic psychologist,
Dr. Jenkins, testified supporting Mr. Marks® compe-
tence. He opined that Mr. Marks retained a rational
and factual understanding of the proceedings and
could engage with counsel. A speech-language patholo-
gist (Ms. Bennett), a forensic psychiatrist (Dr. Negron-
Munoz), and a residential program psychologist
(Dr. Baird-Hepworth) described markedly limited lan-
guage skills, decision-making, and adaptive functioning
more consistent with those of a child. Specifically,
Ms. Bennet and Dr. Negron-Mufoz testified as expert
witnesses, and their opinions supported a finding of
incompetency. Dr. Baird-Hepworth testified as a lay wit-
ness, discussing her observations of Mr. Marks while he
lived in the residential program. Considering the mixed
accounts of the experts’ opinions, the magistrate judge
ultimately concluded that Mr. Marks nonetheless met
the Dusky standard for competence, which focuses on
present ability to understand proceedings and consult
with counsel. The district court rejected Mr. Marks’s
argument that the government should bear the burden
of proof, which he based on the absence of explicit statu-
tory language and his reliance on prior precedent.
Ultimately, the court accepted Mr. Mark’s guilty plea,
and he was sentenced to 156 months’ imprisonment fol-
lowed by 10 years of supervised release.

Ruling and Reasoning

The U.S. Court of Appeals for the Eleventh
Circuit affirmed the district court’s determination
that Mr. Marks was competent to stand trial and
upheld his conviction. The court ultimately rejected
Mr. Marks’s presented arguments that the lower
court applied the incorrect competency standard
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(i.e., that it should be broadened to include deci-
sional competency) and that the burden of proof was
improperly placed on him.

First, the Eleventh Circuit ruled that the district
court correctly applied the constitutional standard
for competency from Dusky. Under the Dusky stand-
ard, a defendant is competent if possessing “sufficient
present ability to consult with his lawyer with a rea-
sonable degree of rational understanding” and both a
rational and factual understanding of the proceedings
(Dusky, p 402-403). But Mr. Marks argued that this
standard should also include “decisional compe-
tency,” meaning the ability to rationally weigh legal
choices, such as whether to plead guilty or testify.
The Eleventh Circuit rejected this argument, noting
that precedent from the U.S. Supreme Court,
including Godinez, confirms that the competency
standard for pleading guilty or waiving counsel is the
same as the standard for standing trial. The court
concluded that the Dusky framework does not incor-
porate a separate requirement that defendants dem-
onstrate advanced decision-making abilities.

Secondly, the Eleventh Circuit addressed
Mr. Marks’s claim that the district court operated in
error by placing the burden on him to prove incom-
petence under 18 U.S.C. § 4241 (1996). The court
declined to resolve which party generally bears the
burden of proof in federal competency proceedings
because the allocation of the burden matters only
when the evidence is balanced. In this case, the evi-
dence was not evenly balanced, and the district court
did not indicate that it was unable to determine
which testimony to credit. Therefore, even if the bur-
den had been placed on the government, this would
not have changed the outcome.

Finally, the Eleventh Circuit concluded that the
district court did not clearly err in finding Mr. Marks
competent. Appellate courts review competency deter-
minations for clear error and give substantial deference
to the trial court’s factual findings and credibility
determinations. The district court considered exten-
sive expert testimony from both sides, including con-
flicting opinions from forensic clinicians regarding the
effects of Mr. Marks’s autism spectrum disorder on
his functional abilities. Ultimately, the court credited
the testimony of the government’s expert, who con-
cluded that Mr. Marks had a rational and factual
understanding of the proceedings and was capable of
assisting counsel, which follows the current standard.

Because this determination was plausible in light of
the full record, the Eleventh Circuit declined to

overturn it on appeal. Thus, the Eleventh Circuit
affirmed the district court’s finding that Mr. Marks
was competent to proceed and upheld his previous
conviction.

Discussion

The ruling in Marks sheds light on the full breath
of competency to stand trial and affirms the contin-
ued application of the Dusky standard. When the
Eleventh Circuit rejected Mr. Marks’s argument for
an expanded concept of “decisional competency,” it
confirmed that competency is restricted to a defend-
ant’s ability to comprehend the proceedings and
assist counsel rationally. The court stressed that
competency does not innately require optimal judg-
ment or advanced legal reasoning. This important
distinction is significant in the work of forensic psy-
chiatrists, as it notes that impaired judgment or
decision-making does not necessarily indicate
incompetence under the legal standard. This should
be at the forefront in the evaluations of forensic psy-
chiatrists, especially with particularly complex cases
that may involve various factors.

Further, this case holds particular significance for
forensic psychiatric practice, as it underscores the
possible diagnostic complexities encountered when
defendants present with neurodevelopmental condi-
tions, such as autism spectrum disorder. Generally,
individuals with this condition may experience chal-
lenges with abstract reasoning, social communication,
or hypothetical thinking, potentially negatively interfer-
ing with legal strategies or plea decisions. Even so, the
court in Marks determined that these limitations,
although clinically relevant, do not automatically pre-
clude competency if the defendant retains the essential
abilities outlined in Dusky. This emphasizes that foren-
sic evaluators must differentiate between deficits affect-
ing higher level reasoning and those that genuinely
impair a defendant’s fundamental capacity to compre-
hend proceedings and collaborate with counsel.

This case emphasizes the central role of expert tes-
timony in competency determinations and the
potential for varying clinical opinions. In Marks,
experts offered differing assessments of the defend-
ant’s functional abilities. The appellate court ulti-
mately deferred to the trial court’s evaluation of the
evidence and expert credibility. This outcome high-
lights the necessity for forensic opinions to be
grounded in specific functional observations and to
clearly articulate how psychiatric symptoms affect
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legally relevant abilities. It also underscores how an
expert’s evaluations and overall methodology can be
scrutinized to assist the trier of fact when deciding on
a ruling, especially when there are multiple opinions
given by different experts, as seen in this case.

Finally, the decision affirms that federal compe-
tency evaluations continue to rely on the Dusky
framework, emphasizing functional understanding
and the capacity to assist counsel rather than the
quality of a defendant’s decisions. Although some
commentators contend that meaningful participation
necessitates the ability to weigh options and make
reasoned choices, the Eleventh Circuit declined to
broaden the constitutional standard. Ultimately,
Marks adds to the continuing discussion in forensic
psychiatry about whether competency to stand trial
should also include broader concepts about decision-
making capacity, similar to those considered in medi-
cal decision-making,.
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In Sanders v. Moss, 153 F.4th 557 (7th Cir.
2025), the U.S. Court of Appeals for the Seventh
Circuit considered whether prison health care
providers exhibited deliberate indifference to
Cordell Sanders’ mental health needs in violation
of the Eighth Amendment. The court ruled that
Mr. Sanders could not prevail on his claims. Despite
the decision, this case importantly highlights the

complexities in prolonged solitary confinement as a
means to address mental health conditions.

Facts of the Case

In 2004, Mr. Sanders was sentenced to 20 years in
prison for homicide and entered the Illinois Department
of Corrections IDOC). His time there was characterized
by sexual misconduct, assaultive behaviors, and dam-
aging property, which subsequently led to him being
placed in segregation from 2009 to 2017. In 2013,
he was followed by several mental health providers
employed through Wexford Health Sources, who
diagnosed him with antisocial personality disorder,
schizoaffective disorder, depressive disorder, and
intermittent explosive disorder. While in segregation,
he had several suicide attempts over the years and
was noted to have further sexually inappropriate and
impulsive behaviors that led to further restrictions of
his yard time.

As a result of his long period of segregation, he
filed a Monell liability claim under 42 U.S.C. §
1983 action, alleging that both the prison’s health
care providers and Wexford exhibited deliberate
indifference to his mental health needs in violation
of his Eighth Amendment rights.

Mr. Sanders named several mental health pro-
viders who treated and saw him over the course of
several years, starting in 2013. He also saw psychiat-
ric providers for medication management regularly.
He claimed the providers were deliberately indiffer-
ent to his mental health needs and that they provided
a course of treatment they knew was ineffective,
including recommending additional segregation time
rather than recommending less. Mr. Sanders also
claimed Wexford Health Sources failed to issue guid-
ance on what a mental health provider should do
when participating in disciplinary hearings and
claimed that he was told he would only be seen by
mental health providers if he was suicidal.

Upon review of the chart records from Mr. Sanders’
mental health providers, it was noted that he was inter-
mittently placed between suicide watch, crisis care,
and segregation. Generally, these conditions would
be in response to suicidal gestures or attempts and be-
havioral outbursts. Providers further noted that, de-
spite Mr. Sanders’ behaviors, when they would meet
with him, he would generally present with an appro-
priate demeanor and would usually deny any suicidal
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